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1 Monday, 18 March 2013 

2 (10.30 am) 

3 MR ALLAN GRAHAM MARTIN (continued) 

4 Cross-examination by MR QURESHI (continued) 

5 MR QURESHI: Good morning, my Lord. Good morning, 

6 Mr Martin. 

7 A . Morning. 

8 Q. Last Friday -- 

9 MR JUSTICE BURTON: Thursday. 

10 MR QURESHI: Thursday, late last Thursday, we were reviewing 

11 the letter that had been sent by Mr O'Hanlon, 

12 bundle E14, beginning at page 3703, where Mr O'Hanlon 

13 was informing His Excellency the President, Mr Museveni, 

14 on 23 September that Tullow was willing, able and ready 

15 to make the outstanding 283 million payment; do you 

16 recall? 

17 A . Yes. 

18 Q. Mr Martin, could I ask you to look at your witness 

19 statement, please at C3. Could I ask -- do you have it? 

20 A . Yes, I do. 

21 Q. Does my Lord have it? 

22 MR JUSTICE BURTON: Yes. 

23 MR QURESHI: Under the heading "The change in Tullow's 

24 approach to the notices" -- do you see it? 

25 A . Could you give me a paragraph reference? 
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1 Q. Yes, of course. Section A which begins at page -- there 

2 are two types of pagination. In the middle of the page, 

3 page 5 of the witness statement itself, and it is bundle 

4 reference C/38. So bottom right-hand corner, you have 

5 a C38? 

6 A . Yes. 

7 Q. It is under the heading "The change in Tullow's approach 

8 to the notices". Paragraph 10 is a point that you say 

9 you have to start with in this witness statement that 

10 covers some 69 pages. You say as follows: 

11 "I should start by saying that the URA [the Uganda 

12 Revenue Agency] was always firm and unwavering in its 

13 stance that the notices were valid and effective under 

14 Ugandan law, and indeed responded in a highly negative 

15 fashion when the contrary was suggested by Tullow." 

16 Pausing there. When you say "the Ugandan Revenue 

17 Authority were always firm and unwavering", that is 

18 a position that they did not move from; is that right? 

19 A . That's my understanding, yes. 

20 Q. And when you say that that was their stance, was that 

21 their stance as communicated to you directly? 

22 A . I t was communicated in various ways, in meetings that we 

23 had with them. 

24 Q. Could you help us, because we don't have any of your 

25 attendance notes or minutes of meetings? Could you 
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1 recollect when this may have been communicated to you 

2 and by whom? 

3 A . M rs A llen K agina was always very firm in that view . 

4 Q. Always? 

5 A . A lways in discussions with me. I remember in particular 

6 a meeting in O ctober 2010 when we just seemed to be at 

7 complete cross-purposes, when she was insisting they 

8 were valid and I was taking the view that they weren't 

9 valid at that stage and we just weren't seeing 

10 eye-to-eye. 

11 Q. So that is Mrs Kagina, Allen Kagina, late October 2010, 

12 is that what you are saying? 

13 A . Yes. 

14 Q. Anybody else that you recall having a conversation with 

15 regarding the firm and unwavering stance of the URA? 

16 A . Not specifically. Certainly meetings with M rs K agina, 

17 there would be her colleagues there. I can't remember 

18 who exactly chipped in with which comments. 

19 Q. But the only meeting that you can recall is the one in 

20 late October where Mrs Kagina -- 

21 A . No, there was the meeting in early August 2010 when we 

22 went straight down to K ampala after the confusion; " the 

23 misunderstanding " , as we refer red to it. 

24 Q. Yes, the 22 July offer by Mr Glover for the 121 million 

25 to be non-refundable, accepted by Mrs Kagina on 26 July, 
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1 which you say was a misunderstanding, is that what you 

2 are referring to? 

3 A . Yes, I am and we had discussions with her , I think , on 

4 the -- 

5 MR JUSTICE BURTON: The misunderstanding was between you and 

6 the defence rather than you and Mrs Kagina, wasn't it? 

7 A . The misunderstanding was on our side and miscommunicated 

8 to M rs K agina and I went down in August. 

9 MR JUSTICE BURTON: As far as you were concerned, if you had 

10 had the approval of the defendants, if you had even 

11 bothered to ask them, it wouldn't have been 

12 a misunderstanding, but the misunderstanding was that 

13 Mr Glover never had the authority to put forward the 

14 deal. 

15 A . That's r ight, my Lord. 

16 MR QURESHI: When you spoke to Mrs Kagina, Allen Kagina, in 

17 late October or on any other day in 2010 or 2011, did 

18 she point to any source of advice as to the Ugandan 

19 Revenue Authority's firm and unwavering position? 

20 A . I don't recall that she did, no. 

21 Q. Did you ask her for any advice as to Uganda's firm and 

22 unwavering position? 

23 A . No, she was the head of the UR A and that was her clear 

24 view , supported by her colleagues, her legal colleagues 

25 and others who would be in those meetings. 
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1 Q. You say that she responded in a -- firstly, forgive me. 

2 So this is Allen Kagina; she was always firm and 

3 unwavering so far as your interaction with her and the 

4 other colleagues were -- if I am mischaracterising them, 

5 please correct me -- were reflecting her firm and 

6 unwavering stance whenever you came across them; is that 

7 right? 

8 A . The colleagues in the UR A that I came across in 

9 meetings, that's cor rect. 

10 Q. And if you can help us, so far as you are aware, there 

11 is no occasion upon which the URA was prepared to even 

12 consider deviating from its firm and unwavering stance 

13 with you or any other representative of Tullow? 

14 A . I'm not entirely sure about that, M r Qureshi. I seem to 

15 recall there might have been discussions between M r Inch 

16 and M r K iiza in which we got the impression that maybe 

17 they weren't so clear of thei r position at one point. I 

18 can't remember when that was. But any meetings I had 

19 with M rs K agina, the head of the UR A and her legal 

20 colleagues, it was made abundantly clear to me that we 

21 were in the wrong. 

22 Q. All right. You said there were discussions between 

23 Mr Inch and Mr Kiiza. Can you recall where those 

24 discussions took place? 

25 A . Not specifically, no. 
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1 Q. Can you recall whether there might have been any other 

2 basis for you to have said that they weren't so clear in 

3 their position, by which I mean the Ugandan Revenue 

4 Authority? 

5 A . No, I don't. 

6 Q. So, so far as you are aware, the only situation in which 

7 the Ugandan Revenue Authority -- and let's not forget 

8 that Mr Kiiza is the Director of Economic Affairs at the 

9 Ministry of Finance, Planning and Economic Development, 

10 the chap who uses his Gmail account when communicating 

11 with Mr Inch, is the individual that you identify as 

12 providing some suggestion that the Ugandan authorities 

13 weren't so clear; is that right? 

14 A . That's r ight. 

15 MR JUSTICE BURTON: Was he senior to Mrs Kagina? Is it Mr 

16 or Miss Kagina? 

17 A . I t is M rs K agina. I don't think so, my Lord. I am not 

18 entirely sure. 

19 MR JUSTICE BURTON: They were in parallel as far as you were 

20 concerned, coming from different departments? 

21 A . I think M rs K agina is a higher position but I'm not 

22 entirely sure. 

23 MR QURESHI: She is the head of the URA, isn't she? 

24 A . Yes. 

25 Q. And he is the Director of Economic Affairs at the 
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1 Ministry of Finance, Planning and Economic Development, 

2 correct? 

3 A . Yes. 

4 Q. You identify again at paragraph 10 that the Ugandan 

5 Revenue Authority, indeed, it responded in a highly 

6 negative fashion when the contrary was suggested by 

7 Tullow. 

8 Just pause there. In terms of your own interaction 

9 with the URA, who responded in a highly negative fashion 

10 when the contrary was suggested? 

11 A . W ell, I'm thinking of the meeting in O ctober 2010 when 

12 it was M rs K agina and her colleagues who were in that 

13 meeting. 

14 Q. When you say "highly negative", what was said that you 

15 now identify as being highly negative? 

16 A . I can't remember the specific words. I just remember 

17 that the meeting started at a whole ser ies of agenda 

18 items. I t started with this agenda item and by virtue 

19 of the interactions I was having across the table with 

20 M rs K agina, it looked like the meeting was going to fall 

21 apart very quickly because I was likely trying to 

22 explain why I didn't think the notices were effective, 

23 and I forget the words she used back to me but it was 

24 clear that they had the complete opposite view and 

25 unless we came back to thei r view , this meeting was 
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1 going to fall apart and we would not get on to the 

2 cr itical other items to do with our sales. 

3 Q. So when you are saying "highly negative" what you mean 

4 is she disagreed with you? 

5 A . In a pretty strong manner to the extent that they were 

6 about to walk out of the room. 

7 Q. Did she bang the table? 

8 A . She might well have done. 

9 Q. Did she shout at you? 

10 A . Voices were raised on both sides I think by this stage, 

11 probably, although we were trying to keep calm. 

12 Q. Were any threats uttered, direct or indirect? 

13 A . I don't recall threats, no. 

14 Q. So when you are saying there was a highly negative 

15 response, is that the only situation that you are 

16 referring to in your witness statement? 

17 A . I didn't have very many meetings with her on this 

18 particular subject. There certainly wasn't a good 

19 response back in August when we met her immediately 

20 after the notices were served. I struggle to remember 

21 any other meetings directly with her . 

22 Q. Certainly so far as you are aware, in terms of your 

23 interaction and the interaction of anybody else on 

24 behalf of Tullow, there was never any deviation from the 

25 position that Mrs Kagina adopted in late October? 
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1 A . That was my understanding, yes. I can't speak for my 

2 other colleagues. F rom my interaction, that's r ight. 

3 Q. If there had been a deviation, presumably this would 

4 have been a significant factor, wouldn't it? 

5 A . Yes. 

6 Q. And they would have informed you, I assume? 

7 A . I've no idea about that. They didn't inform us about 

8 many things. 

9 Q. So it is possible there was a deviation but you were not 

10 informed; is that right? 

11 A . I guess anything's possible but we certainly weren't 

12 informed. 

13 Q. Just to be clear: if Mrs Kagina did in fact show some 

14 preparedness or willingness to deviate from this firm 

15 and unwavering position, no one told you; is that what 

16 you are saying? 

17 A . That's r ight. 

18 Q. Could I ask you to look at paragraph 92 of your witness 

19 statement. Do you see that? 

20 A . Yes. 

21 Q. "Indeed, in the light of the consistent line 

22 subsequently taken by the URA with us that we could be 

23 compelled to pay as agents, we reverted to our advisers 

24 a number of times on the issue during the period." 

25 Just pause there. The context is the heading "Early 
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1 advice taken on the application of the ITA", and we see 

2 paragraph 89 refers to an email of 14 April. So could 

3 you just help us here in terms of trying to provide 

4 a timeline. When did the URA take the line that you 

5 could be compelled to pay as agents? 

6 A . I don't know . I didn't have any specific discussions, 

7 personal discussions with the UR A until 

8 early August 2010. 

9 Q. So just help us. When you say "Indeed, in the light of 

10 the consistent line subsequently taken by the URA with 

11 us that we could be compelled to pay as agents", is the 

12 position this -- and if it is not correct please tell 

13 me: that you don't recall the URA saying to you, you 

14 could be compelled to pay as agents? 

15 A . I didn't have any personal discussions with M rs K agina 

16 or anyone from the UR A at that point in time in 2010. 

17 Q. All right. 

18 A . But we were getting lots of feedback , if you like, 

19 from -- in K ampala that this agency theme was coming 

20 out. I didn't really understand it that well. 

21 Q. Just help us. You say you were getting lots of feedback 

22 out of Kampala that this agency theme was coming out. 

23 The paragraph, as it is drafted, and as you have 

24 accepted is your truthful evidence, it says, or 

25 suggests, that there is a very clear, consistent line 
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1 being taken by the URA that you could be compelled to 

2 pay as agents. 

3 Is there anybody in Tullow who communicated to you, 

4 if you are telling us that no one in fact at URA told 

5 you this -- when I say "at Tullow", of course I mean no 

6 disrespect to KAA but I include KAA within that 

7 rubric -- was there anybody who had communicated to you 

8 that the URA had adopted the position that you could be 

9 compelled to pay as agents? 

10 A . I f you turn back to paragraph 89 of my witness 

11 statement, I refer to an email from M r Demetr iou telling 

12 us that the UR A are going to make us an agent to collect 

13 C G T from H er itage and that this will be difficult to get 

14 out of. 

15 Q. Is that the only reference that you can point to? Is 

16 there anything else you can help us with? 

17 A . There may well have been others. I'm saying there was 

18 certainly a theme that they would use the agency route 

19 at this stage. 

20 Q. Let us just look at what it says. 89. It is: 

21 "From unconfirmed sources I am told that the URA are 

22 going to make us an agent to collect CGT." 

23 Can you help us -- if you can't then say so -- was 

24 there any occasion upon which the URA communicated this 

25 themselves, clearly and unequivocally so far as you are 

 

 

 



Page 12 

1 aware? 

2 A . Not to me, no. 

3 Q. So far as you are aware, was there any occasion upon 

4 which the URA clearly and unequivocally conveyed this to 

5 any representative of Tullow, by which I include KAA? 

6 A . I'm not aware of that. 

7 Q. Could I ask you to turn to paragraph 182, please, of 

8 your witness statement. 

9 MR JUSTICE BURTON: Can I just be clear: you are saying that 

10 you can't remember any occasion upon which the URA 

11 clearly and unequivocally conveyed this -- that is that 

12 you could be made liable, compelled as an agent -- to 

13 anyone at Tullow? What period are you talking about? 

14 A . I think we were refer r ing there, my Lord, to the per iod 

15 before the notice was served in July, April-ish. 

16 MR JUSTICE BURTON: Before the notice was served. 

17 A . Yes. 

18 MR JUSTICE BURTON: So after the notice was served, it was 

19 obvious to everyone that that was the point they were 

20 taking? 

21 A . Yes. 

22 MR JUSTICE BURTON: Whether they waived that or not, you are 

23 being asked about, but that was clearly the stance that 

24 the URA were taking. 

25 A . Yes. 
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1 MR QURESHI: Mr Martin, do you have paragraph 182? 

2 A . Yes. 

3 Q. "Despite all our attempts to convince them otherwise, 

4 the URA at all times remained firm and consistent to 

5 their position that the 2 July notice was effective 

6 against us." 

7 A . I think that should be " 27 July " . 

8 Q. Understood. 

9 "They would not entertain any of the arguments we 

10 put forward and were resolute in their insistence that 

11 the 27 July notice was valid." 

12 So far as you are aware, when you say they would not 

13 entertain any of the arguments that you put forward, 

14 that was the firm and unwavering stance of the URA at 

15 all times? 

16 MR JUSTICE BURTON: He has just said that. He has said 

17 that. Yes? 

18 A . Yes, sorry. That's r ight. 

19 MR QURESHI: "They informed us that they had no fear of 

20 establishing this in the courts if necessary." 

21 Just help us. "They" being the URA? 

22 A . Yes. 

23 Q. "Informed us"; "us" being Tullow? 

24 A . Yes. 

25 Q. Tullow being you personally? 
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1 A . No, I'm thinking Tullow generally -- myself, my 

2 colleague, M r Inch, and perhaps anyone else they had 

3 dealings with. 

4 Q. "They had no fear of establishing this in the courts if 

5 necessary." 

6 So do you recall them, the URA, saying to you they 

7 had no fear of establishing this in the courts if 

8 necessary? 

9 A . I believe the issue came up in the August meeting when, 

10 immediately after the notice was served they were saying 

11 this was the position under Ugandan law and they would 

12 be able to establish this. I'm not sure they would use 

13 the word " fear "  but that was the sense I got from them, 

14 that they had no doubt about thei r legal position. 

15 Q. Do you recall who said this? 

16 A . W ell, not specifically. I t would have been M rs K agina 

17 or the lead lawyer for the UR A at the time, I'm 

18 guessing. I t was the UR A team in the meeting. People 

19 were -- 

20 Q. Is this the meeting you had with His Excellency in his 

21 State House in Jinja on 23 August? Is that the meeting 

22 you are referring to? 

23 A . No, I was thinking of the early August meeting when we 

24 went down to meet M rs K agina immediately after the 

25 notice had been served, or as quickly as possible after 
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1 the notice had been served and we tr ied to persuade them 

2 that we were not in the possession of any asset on 

3 27 July and, therefore, the notice could not have been 

4 valid and we couldn't get them to understand it. 

5 Q. Did anybody on your side seek to challenge the 

6 statement, if it was made by Mrs Kagina, that they had 

7 no fear of establishing this in the courts if necessary? 

8 Did you take issue with this? 

9 A . I don't recall taking issue with it in a legal sense, 

10 no, I -- we would have, hopefully politely, repeated our 

11 view that we took a different view but I don't recall 

12 challenging it as such. 

13 Q. Could I ask you to look at bundle 15, page 4053, core 2 

14 5419. Mr Martin, do you have this? 

15 A . Yes. 

16 Q. Does my Lord have this? It is a piece of paper with 

17 a big redaction in the middle and it is an email of 

18 three pages which seems to start at 4055. 

19 Syda Bbumba, who is that? 

20 A . She was the M inister of F inance at the time and had been 

21 former Minister of Energy. 

22 Q. If you could look at the bottom of page 4053, this is an 

23 exchange of emails regarding a meeting with Syda Bbumba. 

24 Who had that meeting? I am not in a position to be able 

25 to identify because all we have is "Subject: meeting 
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1 with Syda Bbumba", bottom of page 4055. 

2 A . Yes. G iven the people copied on the email, I'm guessing 

3 it might have been a meeting that our M r Ike Duker had 

4 with M rs Bbumba at a World Bank meeting in Washington. 

5 They both happened to be there. I t wasn't my meeting 

6 with M rs Bbumba. I t was I think somebody else in 

7 Tullow , who looks like M r Ike Duker . 

8 Q. Can you see the bottom of page 4053? 

9 A . Yes. 

10 Q. This is the only bit, apart from your greeting on the 

11 top of page 243, that we have been allowed to see, but 

12 it is an email from you to Ike Duker, former date, 

13 "Subject: Meeting with Syda Bbumba", first bit redacted, 

14 7 October, 6 o'clock in the morning: 

15 "The agency notice route doesn't work for legal 

16 reasons but we appear to be having some progress through 

17 Elly's firm (KAA) and his partner, Joseph Matsiko, in 

18 getting our position across to Allen Kagina." 

19 Do you see that? 

20 A . Yes. 

21 Q. Can you help us understand what that means: "some 

22 progress in getting our position across to Allen 

23 Kagina", do you recall what that means? 

24 A . I t has clearly taken me back , but I believe at that 

25 stage I was still firm in my view that it didn't work 
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1 and I think what I was trying to say that it didn't work 

2 for legal reasons in that we were not in possession of 

3 an asset, and I was hoping that M r Matsiko, who I think 

4 knew M rs K agina personally, would be able to persuade 

5 her of the timelines within which the monies transfer red 

6 and persuade her that at the relevant point in time when 

7 they served the notice on us, we were not in possession 

8 of funds belonging to H er itage. 

9 MR JUSTICE BURTON: The transcript says, "It has clearly 

10 taken me back". Is that -- 

11 A . I'm sorry, not taken me aback -- taken me back to my 

12 words that I'm trying to remember . 

13 MR JUSTICE BURTON: It has not taken you aback, it has taken 

14 you back to that? 

15 A . To that time per iod. 

16 MR JUSTICE BURTON: Right. 

17 MR QURESHI: Just help us: Mr Matsiko is a partner at KAA, 

18 isn't he? 

19 A . Yes. 

20 Q. You said he was personally known to -- 

21 A . Yes. 

22 Q. We have "permanently" on the [draft] transcript. That 

23 is what friendship should be about, but personally known 

24 to Mrs Kagina; do you know how? 

25 A . I can't remember if he knew her personally through some 
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1 link or her husband, but certainly I understood that he 

2 had some sort of personal link with her . 

3 Q. You can see from your own email that there are 

4 discussions taking place with Mrs Kagina who, while she 

5 may not have been banging the table, was expressing her 

6 displeasure to you apparently in late October, but prior 

7 to late October it appears that Elly/KAA, the President 

8 of Tullow Uganda and his partner, Mr Matsiko, was 

9 a friend of Mrs Kagina, had been able to prevail upon 

10 her to some extent. Do you see that? 

11 A . In the end there was no prevailing at all. I think we 

12 were getting messages back that he was trying to make 

13 her understand our position but in the end he failed. 

14 Q. Right. 

15 A . And the reference to legal reasons is my view of the 

16 legality of the notices at that stage. 

17 Q. Right. But do you accept that whereas your witness 

18 statement states that the Ugandan authority were 

19 consistently firm and unwavering, there appears to have 

20 been some openness, certainly that's what your 7 October 

21 email would suggest? 

22 A . I think it was more we had false hopes at that stage. 

23 MR JUSTICE BURTON: Wishful thinking. 

24 A . Wishful thinking. 

25 MR QURESHI: All right. Could I ask you to look at 
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1 bundle E6, please, 1401. Do you have this? 

2 A . Yes. 

3 Q. Does my Lord have this? 

4 MR JUSTICE BURTON: E6? 

5 MR QURESHI: E6/1401. 

6 MR JUSTICE BURTON: I don't know whether it is in the core. 

7 We have gone back prior to your helpful schedule. 

8 MR QURESHI: My apologies. 

9 MR JUSTICE BURTON: E6. Yes. What is the date of this? 

10 MR QURESHI: My Lord, we don't know. This is a manuscript 

11 note reflected in type, made by Mr Inch, so far as 

12 Tullow's disclosure tells us. But we can see at the top 

13 Mr Martin, "Joseph M" -- that is Mr Matsiko, isn't it? 

14 A . Yes. 

15 Q. Kagina meeting. 

16 Have you any reason to believe that this is not the 

17 meeting that you are referring to in your email of 

18 7 October? 

19 A . I t could well be that meeting. 

20 Q. All right. First bullet: 

21 "Dossier to K." 

22 Do you know what the dossier was? 

23 A . I'm guessing a little bit here, M r Qureshi. These are 

24 not my notes. 

25 Q. Understood. 
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1 A . I'm interpreting a third party's notes in the same way 

2 as you are. 

3 Q. But he is not any third party, he's Mr -- 

4 A . No, but the person who made the notes is M r Inch. 

5 Q. Help us if you can. This is in the context of 

6 interaction taking place with Mrs Kagina? 

7 A . Yes. 

8 Q. Who is firm and unwavering? 

9 A . Yes. 

10 Q. She's set up an obstacle course and she's being engaged 

11 with by a friend, Mr Matsiko, of your firm, KAA, and 

12 Mr Inch is there and he is making notes? 

13 A . H e's not at the meeting. 

14 Q. He is not at the meeting? 

15 A . No, M r Inch was not at this meeting. This is a record 

16 of some sort of feedback from someone to M r Inch. 

17 MR JUSTICE BURTON: This, you think, is a note by Mr Inch by 

18 way of a feedback relating to this meeting with Syda 

19 Bbumba? 

20 A . No, relating to the meeting between M r Matsiko, my Lord, 

21 and M rs K agina. 

22 MR QURESHI: The URA lady. 

23 MR JUSTICE BURTON: So we haven't got a reference to -- the 

24 only -- there's a sort of implicit reference to that at 

25 page 4053 you have been looking at: "We appear to be 
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1 having some progress", and you think this may be 

2 a reference to that possibility? 

3 A . Yes, my Lord. 

4 MR QURESHI: Just help us: how do you know that Mr Inch 

5 wasn't present at this meeting? 

6 A . H e was with me most of the time. 

7 Q. You are -- 

8 A . And I know M r Inch was never at a meeting between 

9 M r Matsiko and -- well, do I know definitively? Yes, he 

10 and I were in the hotel together most times. I do not 

11 believe M r Inch was at the meeting with M r Matsiko and 

12 M rs K agina. I t seemed to be -- my recollection is it 

13 was a private meeting. I t was probably at the end of 

14 the day, after hours, and there would be no reason for 

15 M r Inch to be there. 

16 Q. Let us take that in stages, shall we? 

17 Firstly, this meeting between Matsiko and 

18 Mrs Kagina: before the meeting takes place, because 

19 apparently you seemed to recollect the fact that Mr Inch 

20 was not there and you apparently recollect it was after 

21 work hours, and you apparently -- 

22 A . No, I'm guessing. I'm not saying definitively, 

23 M r Qureshi. I 'm trying to help you out as requested. 

24 Q. Please do, but don't guess. If you can't help us, just 

25 say that you can't recollect. 
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1 First question: whose idea was it for Mr Matsiko to 

2 meet Mrs Kagina? 

3 A . I think it was mine. 

4 Q. Second question: when did you communicate this idea to 

5 Mr Matsiko and/or Elly, the President of Tullow Uganda? 

6 A . I don't know . I'm a bit lost in the timeline here and 

7 there's no -- 

8 Q. Your email says 7 October. That is the report back 

9 about making some progress. 

10 A . O kay, so around that time. 

11 MR JUSTICE BURTON: I am going to put this note in the core 

12 bundle at 541A so it comes in just behind 541. Yes? 

13 MR QURESHI: It will help us, some time before 7 October, do 

14 you recall how you had requested Mr Matsiko to have 

15 a meeting with Mrs Kagina? Was it face-to-face when you 

16 met him? Was it over the telephone? Was it by email? 

17 A . I don't recall it, no. 

18 Q. Can you recall why it is that you suggested Mr Matsiko 

19 should meet Allen Kagina? 

20 A . Yes, because at that stage I was concerned the UR A had 

21 still not understood the timelines under which the 

22 monies flowed from Tullow to H er itage and into the 

23 escrow account. I wanted to prove to them that on 

24 27 July we were not sitting on any funds belonging to 

25 Her itage, and so I prepared -- I'm guessing the 
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1 reference to " Dossier to K "  is the reference to a bundle 

2 of papers I prepared showing the bank transfers and the 

3 dates and concluding that on 27 July 2010 we did not -- 

4 we, Tullow , did not owe funds to H er itage because 

5 everything had gone by that stage. 

6 Q. Can you help us in terms of what -- so far as we are 

7 aware, my Lord, we have never been provided with 

8 disclosure of anything resembling a dossier. So far as 

9 you are aware, this dossier, which you prepared, would 

10 have included what? 

11 A . The " dossier "  is not my word, M r Qureshi. 

12 Q. No, but you just said you prepared it. So what -- 

13 A . No, I didn't prepare a dossier . I prepared a bundle of 

14 papers, which wasn't that thick , to give to M r Matsiko, 

15 which was copies of bank transfers showing the timeline 

16 in which the funds moved. 

17 Q. Is that all? 

18 A . That's all I can recall. 

19 Q. Why would you ask Mr Matsiko to meet Mrs Kagina? Were 

20 you aware of their personal relationship? 

21 A . No, I wasn't. I think I was told that by M r K aruhanga, 

22 E lly. 

23 Q. Do you recall when he told you this? 

24 A . No. 

25 MR WOLFSON: I am concerned that the cross-examination 
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1 doesn't proceed on a false basis. We have just had an 

2 assertion that my learned friend has not been provided 

3 with what he calls a dossier. It is actually in core 

4 bundle 2, page 485. Mr Martin asked his people in 

5 London to put all the Swift instructions together. They 

6 put them together. They emailed them to him. There is 

7 an email from him to Mr Matsiko, who replies saying: 

8 "Graham, I believe we have the ammunition to move the 

9 process forward." 

10 We have given disclosure of all this material. 

11 MR QURESHI: My Lord, with respect, that's a document 

12 showing the transfer of funds. It's the 

13 characterisation of "a dossier" that I was seeking to 

14 ask Mr Martin for an explanation. 

15 MR JUSTICE BURTON: As he has so far answered -- whether it 

16 is right or not, I don't know -- the dossier he thinks 

17 must have been explaining the timeline. 

18 MR QURESHI: Yes. 

19 MR JUSTICE BURTON: And what we have just heard is that 

20 there is such a clip of documents at 405 onwards. Is 

21 that right? 

22 MR WOLFSON: 485, my Lord. Core bundle 2, my Lord. 

23 MR JUSTICE BURTON: Yes, I am looking at it. So he is 

24 simply challenging your assertion that there has not 

25 been disclosure of a document. This is 30 September: 
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1 I think the attachments prove beyond doubt that by the 

2 time he was served with the agency notice you didn't 

3 have HOGL's resources. 

4 Do you want to look at that? It is E3802, and the 

5 bank transfer instructions are attached. Does that help 

6 you? Mr Matsiko to you, copied to Mr Inch. 

7 MR QURESHI: Is that the document, Mr Martin? 

8 A . Yes, it is. 

9 Q. Come back to the note of the meeting that was made by 

10 Mr Inch. First, in terms of your understanding of the 

11 meeting after the meeting took place were you provided 

12 with a debrief by Mr Matsiko or Elly Karuhanga? 

13 A . I'm sure I would have been. I don't specifically recall 

14 what they said at that stage apart from, as my email 

15 reflected, maybe there's some sense that we had got 

16 through with our arguments that we were not in 

17 possession of an asset. 

18 Q. In terms of a debrief provided by Mr Matsiko and 

19 Mr Karuhanga, is it right that Mr Inch would have 

20 participated in that same debrief with you? 

21 A . I don't know , not necessar ily. 

22 Q. Is it right that Mr Inch would himself have received 

23 a separate debrief in that case? 

24 A . I don't recall. 

25 Q. He either attended the same debrief as you or attended 
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1 a separate debrief? 

2 A . That looks like it. 

3 Q. And he produced a note which is what we have at 

4 1401/1402/1403. Do you see that? 

5 A . Yes. 

6 Q. Again, I hate to labour the point, we don't have your 

7 note but this is Mr Inch's note. Have you any reason to 

8 believe it is not accurate? 

9 A . I have no reason to believe that it is not a correct 

10 transcr ipt from his notes. What exactly his notes meant 

11 to him when he was writing it I can't interpret. 

12 Q. After the "dossier to K" we have "explained dates, 26. 

13 Friendly, cordial, with husband at their home". 

14 Do you see that? 

15 A . Yes. 

16 Q. Did anybody in the debrief tell you that was the meeting 

17 that had taken place with Mrs Kagina at her home in the 

18 presence of her husband? 

19 A . That was my understanding of the meeting from whoever 

20 gave me the debrief, either Joseph or M r K aruhanga. 

21 Q. And then in terms of your understanding of the debrief 

22 and where it may differ from what Mr Inch has apparently 

23 contemporaneously recorded, just help us on the next 

24 extract: 

25 "But K [who I assume is Kagina] wants to enforce 
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1 against the escrow agent." 

2 That is Mr Inch's note. In terms of your 

3 recollection of the debrief, do you recollect anybody 

4 telling you this? 

5 A . I don't have a clear recollection of the debrief now , 

6 M r Qureshi, I am afraid. 

7 Q. "Objection means tax not due." 

8 Did anybody tell you that they had said to 

9 Mrs Kagina: they have objected to taxes not due? 

10 A . I don't recall the debrief. 

11 Q. "Went through at section 106/108. 30 per cent also 

12 applies to 108 argument [which is that the taxes are 

13 due] but husband supportive". 

14 Did anybody explain to you what input Mr Kagina -- 

15 if his name is Mr Kagina -- had made in this meeting? 

16 A . I'm sure in the debrief I heard what these points meant 

17 but I have no recollection now of the details. 

18 Q. All right. Do you know whether or not you had your 

19 yellow pad with you? 

20 A . I don't specifically recall, no. I don't remember 

21 exactly how the debrief took place, whether it was 

22 personally or by phone and from whom. 

23 Q. Did Mr Matsiko or Mr Karuhanga have a yellow pad or 

24 something equivalent from which they were relaying to 

25 you the essence of the meeting? 
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1 A . I have no idea. As I said, I don't know whether it was 

2 by phone or across the table and if it was by phone 

3 I wouldn't know what they had in front of them. 

4 Q. Next: 

5 "Finally realised 108/6 other provisions to apply. 

6 Finally accepted and hence tax not due." 

7 Do you recall anybody conveying this to you? 

8 A . I can't really interpret what these words mean, I am 

9 afraid. 

10 Q. All right, what does it say: "finally realised"? What 

11 do you think that means? 

12 A . My Lord, I 'm not sure I'm prepared to guess. They're 

13 not my notes. 

14 MR JUSTICE BURTON: I'm not sure we are getting very far on 

15 this. 

16 MR QURESHI: No. 

17 MR JUSTICE BURTON: You are going to have Mr Inch, who 

18 actually will be able to decipher his own notes. If 

19 there is some big point to arise out of this, which 

20 shows either that there was wavering or there wasn't 

21 wavering, then please make it but I don't think there is 

22 any point in going through it line by line. 

23 MR QURESHI: So far as you can recollect -- and it is your 

24 recollection I am asking about -- is there anything in 

25 your recollection which is reflected in the point that 
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1 Mr Inch has recorded: "finally realised, finally 

2 accepted tax not due"? 

3 A . No. 

4 Q. Page 1403, heading "Key points": 

5 "Accepted cannot enforce and needs to complete 

6 assessment process. Considerations and timing of 

7 objection notice." 

8 Again, we have Mr Inch's note so we'll have to 

9 compare that to your recollection of the debrief. Does 

10 your recollection of the debrief accord with what 

11 Mr Inch has recorded? 

12 A . I am afraid I have no clear recollection of that debrief 

13 and I would be guessing if I tr ied to interpret 

14 M r Inch's notes. 

15 MR JUSTICE BURTON: Did Mr Inch tell you after this meeting 

16 that there had been some acceptance, final or otherwise, 

17 that you were or may be right about section 108? 

18 A . I don't recall, my Lord. I do recall the sense that 

19 perhaps some of our points were getting across to the 

20 UR A or to M rs K agina as a result of this meeting, but 

21 I think that was specifically that we had managed to 

22 persuade her of the timelines of how the funds moved. 

23 MR QURESHI: Mr Martin, could I ask you to look at 

24 page 3846, E14. My Lord, core 2, 527 to 535. 

25 Mr Martin, do you see there is an email from 
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1 Mr O'Hanlon on 3 October? 

2 A . Yes. 

3 Q. It is addressed to the Exec Group which includes you? 

4 A . Yes. 

5 Q. It is dated -- forgive me. Subject is "Latest letter to 

6 M7": 

7 "Hello all. As agreed with Minister Onek yesterday, 

8 please see attached letter to M7 with three annexures. 

9 This letter must be despatched officially. Brian, 

10 please ensure that 9.30 am latest ..." 

11 Does my Lord have this? 

12 MR JUSTICE BURTON: I was just puzzled about you saying this 

13 was an email. 

14 MR QURESHI: There ought to be an email at 3846. 

15 MR JUSTICE BURTON: I see. 

16 MR QURESHI: 526, my Lord. 

17 MR JUSTICE BURTON: Thank you. Right. 527 was a letter. 

18 MR QURESHI: Yes, my apologies, my Lord. 

19 526, the email from Mr O'Hanlon to the Executive 

20 Group, 3 October, he is attaching a letter to 

21 Mr Museveni with three annexures. 

22 MR JUSTICE BURTON: No, I'm still lost because this email is 

23 an exchange of emails between Mr Inch and Mrs Robertson, 

24 3845. 

25 MR QURESHI: My Lord, it ought to be the next document in 
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1 that case. 

2 MR JUSTICE BURTON: No, I don't know. Let me look. 3845 

3 and ...? 

4 MR QURESHI: 3846, my Lord. 

5 MR JUSTICE BURTON: Then I don't have that. 

6 MR QURESHI: In E14. 

7 MR JUSTICE BURTON: Good. Right, 3846, thank you. This 

8 should go in as 526A then, should it? 

9 MR QURESHI: My Lord, yes. 

10 MR JUSTICE BURTON: Right. 

11 MR QURESHI: Mr O'Hanlon explains, the second paragraph: 

12 this document has to be delivered to Amber House. 

13 Do you recall what Amber House is? Is that the 

14 State House? 

15 A . No, Amber House is the name of the building which houses 

16 the M inistry of Energy. 

17 Q. "One for Onek, one for Fred, along with seven copies for 

18 the Energy Committee members which Onek has convened for 

19 10 o'clock. This will be their discussion document and 

20 they have approved this way of sequencing matters and 

21 involving the President in the process at this late 

22 stage." 

23 When Mr O'Hanlon refers to "This will be their 

24 discussion document", I assume it is the letter and its 

25 annexures, correct? 
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1 A . I'm assuming the same, yes. 

2 Q. If we turn over the page to the letter of 3 October, the 

3 first paragraph: 

4 "I hereby repeat the promise made to you during our 

5 meeting on 15 September [so this is two and a half weeks 

6 later] at State House. Tullow are willing, able and 

7 ready without hesitation or delay to make the 

8 outstanding 283 million deposit and bring total payments 

9 to 404, the precise amount assessed by the URA on 

10 Heritage as due in CGT from their recent sale of assets 

11 to Tullow. I say again to you we will not flinch or 

12 renege on this commitment to your Government." 

13 Turn to page 3849, please. Under the heading "URA 

14 and not Tullow versus Heritage, why?" Do you have this? 

15 A . Yes. 

16 Q. "In July, the URA assessed Heritage as liable for CGT. 

17 Heritage formally objected, as is their right, but paid 

18 121 as legally required ...(Reading to the words)... the 

19 amount in escrow which is now the subject of a formal 

20 tax dispute between the URA and Heritage. 

21 "Tullow and Government's common objective is to 

22 prevent Heritage accessing this money in escrow." 

23 The first point: if Heritage's position as a matter 

24 of law was correct then there was absolutely no reason 

25 why they shouldn't have been able to access the escrow 
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1 fund, is there? 

2 A . I f they were finally proved to have not been liable to 

3 pay tax, that's r ight. 

4 Q. So when you describe Tullow and the Government's common 

5 objective to prevent Heritage accessing the money in 

6 escrow, should we be reading into that: subject, of 

7 course, to Heritage winning in the Ugandan courts or 

8 wherever it may be? 

9 A . I think M r O'Hanlon's reference at that stage was to 

10 ensuring that if we paid the money into K ampala, the 

11 Government didn't just close thei r books. I think as 

12 I said earlier in evidence, we were very concerned at 

13 that stage that if we paid this money, the Government 

14 regarded it as tax paid, closed thei r books and not 

15 further challenge H er itage. 

16 Q. Mr O'Hanlon then goes on to say: 

17 "But in either event, whether they win or lose ..." 

18 Yes? 

19 A . I don't know what -- I'm not sure I understand what he 

20 was saying there. 

21 Q. You didn't provide input to this document? 

22 A . I didn't draft it. I might have -- 

23 Q. It was circulated in draft form for comments, wasn't it? 

24 A . Yes. 

25 Q. And you, as general counsel, is one of your 
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1 responsibilities as general counsel to ensure that 

2 important documents are consistent with the proper legal 

3 position; is that one of your responsibilities? 

4 A . Yes, it is but in letters like this from M r O'Hanlon to 

5 the President, I would cast an eye over it but I would 

6 tend to let the style of letter flow because that was 

7 how he wanted to appeal to the President. 

8 Q. Understood. 

9 "In either event, Tullow is formally committed to 

10 Your Excellency to pay 283 million ...(Reading to the 

11 words)... removes all risk from Government." 

12 Do you accept that a fair reading of that is that: 

13 "Whether Heritage wins or loses, whatever happens, we 

14 will be paying 283 million"? 

15 A . I'm not sure -- I'm really not sure now how I would read 

16 how he was refer r ing to it at that stage. 

17 Q. Just go back to the first page, where he is saying: 

18 "... willing, able, ready without hesitation and 

19 delay to make the 283 million payment." 

20 Do you see that? 

21 A . Yes. 

22 Q. When you read his letter in that context with that 

23 opening statement it is perfectly clear, isn't it, that 

24 what he's saying is: "All risk is removed from the 

25 Government. We will pay this come what may"? 
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1 A . Yes, but at that stage we were still looking for some 

2 sort of commitment from the Government that they would 

3 continue to challenge H er itage so that we would 

4 ultimately have the r ight to recover from escrow , or if 

5 the Government failed in that then we would get some 

6 sort of -- there were various -- as you will have seen 

7 from the emails, there were various discussions, there 

8 was advanced royalty payment, cost recovery, some sort 

9 of credit back for the monies we have paid. W e were 

10 not. 

11 Q. In the next paragraph: 

12 "Nonetheless, the legal fact remains that while 

13 Government's and Tullow's interests are now perfectly 

14 aligned on the objective ..." 

15 Where Mr O'Hanlon uses the words "legal fact", what 

16 do you understand that to mean as general counsel who is 

17 casting an eye over this letter? 

18 A . W ell, maybe I didn't cast a good enough eye over it. 

19 It's M r O'Hanlon's words again, trying to appeal to the 

20 President. 

21 Q. "... the dispute is strictly speaking between the URA 

22 and Heritage. We genuinely believe that this issue of 

23 roles is one more of optics ..." 

24 A . Sor ry, can you tell me where you are? 

25 Q. Yes, of course. It is the second paragraph on 3849: 
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1 "... the dispute is strictly speaking between the 

2 URA and Heritage. We genuinely believe that this issue 

3 of roles is one more of 'optics' than substance." 

4 And can you help us on that? Again, you were 

5 looking at this letter. Any -- 

6 A . Again, it was all -- this was the background again of 

7 believing that the UR A -- falsely, as it turned out -- 

8 would close thei r books as soon as we paid over the 

9 money. 

10 Q. Was there any part of this letter that you provided any 

11 input on in terms of editing, revising? 

12 A . I don't recall. I do recall seeing it in advance and 

13 given the opportunity to comment and I don't recall what 

14 comments, if any, I made. 

15 Q. "And in any case all conceivable resources will be made 

16 available by Tullow to Government as we stand shoulder 

17 to shoulder against Heritage on this issue. 

18 "Unless Government commits to play the key role in 

19 this battle, Tullow stands the real risk of losing to 

20 Heritage the 283 million currently in escrow." 

21 Could I ask you to turn to page 3855, annex 3, under 

22 the heading "Collection of tax from Heritage". Annex 1 

23 was the offshore block 3A long-term plan, and annex 2 

24 was the tax position on Tullow's sale to Total and 

25 CNOOC. 
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1 MR JUSTICE BURTON: Where do I find this? It is not in the 

2 core. 

3 MR QURESHI: No, E14/3853 is annex 2. Annex 3 is 3855. 

4 MR JUSTICE BURTON: So these are annexes to the letter at 

5 3847? 

6 MR QURESHI: Yes. 

7 MR JUSTICE BURTON: Thank you. 

8 MR QURESHI: The version as sent is in the same bundle at 

9 page 3894. There is no substantive change, but if 

10 I could ask you, Mr Martin, to look at page 3855? 

11 MR JUSTICE BURTON: It is in the core bundle. As you say, 

12 it is at 3901 at 534 and you say there is no difference? 

13 MR QURESHI: No, my Lord. 

14 MR JUSTICE BURTON: Thank you, so I can follow it at 534. 

15 MR QURESHI: Yes, my Lord. No substantive difference. 

16 Annex 3, "Collection of tax from Heritage", the 

17 second paragraph: 

18 "The key issue for both Tullow and the URA is that 

19 no further tax is actually payable by Heritage until the 

20 assessment is finally determined under the law. This 

21 point has been independently confirmed by 

22 PricewaterhouseCoopers in an opinion given to the UIA." 

23 The UIA being the Ugandan Investment Agency? 

24 A . Authority. 

25 Q. Authority, forgive me. That is Mr Bitature. 
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1 "Until a final amount of tax due has been determined 

2 under the appeal process, Heritage has, strictly 

3 speaking, no liability beyond the 121 million already 

4 paid and this is why we cannot currently collect any tax 

5 under the agency notice or the Heritage purchase 

6 agreement. 

7 "However, we can and will pay the 283 million to 

8 underwrite the collection process until the liability is 

9 determined in accordance with the law and, once it is, 

10 Tullow will take all necessary steps to enforce 

11 collection of the tax from the escrow agent, and, if 

12 required, against Heritage in the courts. 

13 "In our previous submissions we have requested a 

14 mechanism to protect Tullow from any loss from this 

15 process but we do recognise this is a matter to be 

16 discussed with the technical committee." 

17 Can you help us there? In terms of the "mechanism 

18 to protect Tullow", what was that referring to, if you 

19 can help us? 

20 A . I think it was the various ideas we had at that stage to 

21 get some sort of credit if we were to lose out, whether 

22 it was advance royalty or cost recovery or some other 

23 means. There were various ideas talked about. 

24 Q. Were these ideas that were developed by yourself or by 

25 others as well? 
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1 A . They were developed by the Tullow team involved -- 

2 myself, M r Inch, our respective colleagues. 

3 Q. Could I ask you to look at bundle 15, page 3994. 

4 My Lord, I understand this is not in the core. 

5 Bundle 15, page 3994. Do you have this, Mr Martin? 

6 A . Yes. 

7 Q. This is Mr Inch emailing you on 6 October: 

8 LK called ..." 

9 That would be Lawrence Kiiza, the Director of 

10 Economic Affairs? 

11 A . Yes. 

12 Q. "... to discuss Aidan's letter of 19 September to HO 

13 [Hilary Onek]. Asked if we could separate out the last 

14 point on this, ie go ahead with the payment of the 

15 283 million, glossed over the rest, but have the 

16 discussion with Government on how best to collect the 

17 tax at a later date. 

18 "I said we could talk about the process but we 

19 needed confirmation that the URA would go ahead with the 

20 assessment. On the basis that no further tax due until 

21 the assessment is determined, we cannot collect without 

22 that and so need to be sure before we pay the 

23 283 million." 

24 Just help us, if you can; explain what that means. 

25 A . I think it was the point -- it is just the point I made 
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1 earlier , that we needed certainty that the UR A would 

2 continue the legal process against H er itage on the 

3 assessment before we could pay any money. 

4 Q. Otherwise the URA could just decide not to take any 

5 action? 

6 A . A fter we had paid the money, yes. 

7 Q. "He said people were offended at the suggestion URA 

8 should take advice. I reiterated this was a $404m tax 

9 litigation, any [fiscal authority] would do so, and we 

10 want best advice given our exposure. 

11 "He also raised the point about characterisation of 

12 the payment, and I floated the idea that making it an 

13 advance royalty might suit both sides." 

14 So that was certainly one suggestion that was 

15 advanced by Mr Inch; is that right? 

16 A . Yes. 

17 Q. Could I ask you to look at the document at 4049, core 

18 2541, my Lord. 

19 MR JUSTICE BURTON: I put that one in 4120. No, I put 3994 

20 in at 544A. No, I haven't. 543A. 

21 MR QURESHI: Mr Martin, this is -- 

22 MR JUSTICE BURTON: Where are we going to now? 

23 MR QURESHI: E15/4049, which should be core 2541. 

24 MR JUSTICE BURTON: Thank you. 

25 MR QURESHI: Do you have this, Mr Martin? 
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1 A . Yes. 

2 Q. This is an email from Mr Andy Demetriou, Friday, 

3 8 October at 1 o'clock to you. It is a confidential 

4 update. 

5 It is the wrong reference? 

6 MR WOLFSON: I don't think it is in the core bundle. 

7 MR JUSTICE BURTON: Okay, thank you. 4049. 

8 MR QURESHI: "Just had a chat with PB, EK and HK." 

9 Could you help us? "PB", Patrick Bitature? 

10 A . Yes. 

11 Q. "EK", Elly Karuhanga? 

12 A . Yes. 

13 Q. "HK"? 

14 A . I think " H K "  was a reference to M r K aj imo or something 

15 like that. H e was a local businessman. 

16 Q. Can you help us any more about who "HK" is? 

17 A . No, I've no idea. A ll that I know I've told you. 

18 Q. All right. 

19 "PB had a lengthy conversation with HO yesterday and 

20 confirms the discussion between EK and HO as accurate." 

21 Do you know what he was referring to there? There 

22 was a discussion between Elly Karuhanga, President of 

23 Tullow Uganda, and Hilary Onek. Do you know what that 

24 was referring to? 

25 A . Not specifically, no. 
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1 Q. "HO emphasised we should keep it simple and that pay the 

2 monies within 10 day of any agreement and we would get 

3 what we wanted." 

4 Just pausing there. What was it that you wanted? 

5 A . W e wanted confirmation of that whole list of items which 

6 eventually found thei r way into the M O U in terms of our 

7 sales, the consents, the return of K ingfisher , 

8 et cetera. 

9 Q. "He said the business of an MOU would delay matters. HO 

10 left this morning. The technical committee did not meet 

11 today but will do tomorrow ... on Independence Sunday! 

12 "EK and Joseph have some sensitive developments 

13 which will be communicated to Graham via email later 

14 today and not for common distribution." 

15 Can you help us with that? Do you know what that 

16 was? 

17 A . No, I don't. I don't think I ever did get anything by 

18 email from them. I t might have been a reference to the 

19 report of the meeting with M rs K agina with her husband. 

20 Q. That was 7 October. This is 8 October? 

21 A . That would probably figure then. 

22 Q. "HK was initially mortified at my challenge that he was 

23 double dipping with us." 

24 Can you help us, what does that mean, "double 

25 dipping"? 
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1 A . I don't know . 

2 Q. Is "double dipping" a euphemism for taking twice or 

3 taking from two different sources? 

4 A . I guess it is, but I don't know exactly what the 

5 reference was to here. 

6 Q. When you read this email from Mr Demetriou, which is 

7 sent to you on a Friday afternoon, did you write back to 

8 him and say: "Andy, what do you mean 'double dipping'?" 

9 A . I don't believe I did. 

10 Q. Did you call him and say: "Andy, what do you mean by 

11 double dipping?" 

12 A . As I said, I don't believe I did. I don't believe 

13 I paid very much attention to this third paragraph at 

14 all. 

15 Q. "I later laughed off the accusation I made that he was 

16 a key broker for 3A." 

17 Do you know what he was referring to? 

18 A . No, I don't really. 

19 Q. I assume the word that is missing is "went": 

20 "He went on to explain how it was important for us 

21 to understand the difficulties of being a key player in 

22 local business and how he has told M7 of his support for 

23 us on more than one occasion. 

24 "He assured me that he was our friend. I am 

25 80 per cent convinced that he is a friend but would also 
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1 try to take gain from any of our loss if he saw that the 

2 tides were starting to turn. Opportunistic businessman 

3 by nature." 

4 HK is the businessman, yes? 

5 A . Yes. 

6 Q. Why is HK, a businessman, being accused by Andy 

7 Demetriou of double dipping with Tullow? 

8 A . I've no idea, and I've no idea what Andy meant by the 

9 expression " double dipping "  in that email. 

10 Q. Why is it that Mr Demetriou was suggesting that HK was 

11 a key broker for 3A? 

12 MR JUSTICE BURTON: Well, I don't know who 3A is. 

13 MR QURESHI: 3A is the block, my Lord. 

14 A . 3A , my Lord, is the block which the Government had taken 

15 away from us. 

16 MR JUSTICE BURTON: Yes, I see. I follow. 

17 A . I'm -- all I can suggest, and it is only that, is that 

18 there were -- given that it was public knowledge the 

19 Government had taken this block away from us, despite 

20 our objections, legal and otherwise, there were quite 

21 a lot of people potentially there to bid for it, 

22 my Lord. And I'm guessing M r K aj imo, the local 

23 businessman, was perhaps t rying to solicit interest f rom 

24 other people in this block . 

25 MR QURESHI: So HK, who you have told us is the businessman, 
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1 is identified by Mr Demetriou as a key broker for 3A 

2 which the Government has taken away from you, and is 

3 being accused of double dipping? 

4 MR JUSTICE BURTON: Playing for two sides, yes? 

5 MR QURESHI: So would a reader devoid of cynicism, looking 

6 at this paragraph, be able fairly to conclude that in 

7 fact what is being suggested is that HK is on the face 

8 of it perceived by Tullow as being an important 

9 intermediary broker -- not honest broker -- an important 

10 intermediary who, by reference to double dipping, is 

11 trying to take from more than one source and is working 

12 for more than one interest; would that be a fair reading 

13 of this? 

14 A . I have no idea, M r Qureshi. A ll I know is that H K , 

15 whose name I now know , was not acting as a broker for 

16 Tullow . 

17 Q. You say you now know his name? 

18 A . I had to ask M r Demetr iou. 

19 Q. Sorry, forgive me; you now know. Just tell me: do you 

20 know now as in now or as in 8 October 2010? 

21 A . I f I knew his name then I had forgotten, so I recently 

22 asked M r Demetr iou who he was. 

23 Q. Can you help us: when did you ask him? 

24 A . A couple of weeks ago. 

25 Q. Why did you ask him? 
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1 A . Because I was reading through the disclosures and came 

2 across a set of initials I didn't recognise. 

3 MR JUSTICE BURTON: Would that be a convenient moment? 

4 MR QURESHI: My Lord, yes. 

5 MR JUSTICE BURTON: Thank you. 

6 (11.45 am) 

7 (A short break) 

8 (11.55 am) 

9 MR QURESHI: 4049, we were looking at the document which you 

10 say you discussed with Mr Demetriou because you wanted 

11 to be sure -- 

12 A . No, I'm sor ry, I didn't say I discussed this email with 

13 him. I asked him what the initials H K meant. 

14 Q. Okay, forgive me. You discussed the reference in the 

15 document to "HK" because you had gone through the 

16 documents and you wanted to understand who HK was? 

17 A . Yes. 

18 Q. In anticipation of being asked that question? 

19 A . Yes. 

20 Q. Now, in anticipation of being asked questions about this 

21 document, did you ask Mr Demetriou, two weeks ago or 

22 several weeks ago, what he meant by double dipping? 

23 A . No, I didn't. 

24 Q. Any reason why not? 

25 A . I paid no attention to this third paragraph as anything 
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1 meaningful in relation to this particular matter . 

2 Q. There is a perfectly simple reason why you didn't ask 

3 him, isn't there, Mr Martin because you know exactly 

4 what double dipping means? 

5 MR JUSTICE BURTON: I am sure you know what double dipping 

6 means, but in this context did you know what it meant, 

7 what it referred to? 

8 A . No, I didn't, my Lord. I t meant nothing to me and, as 

9 I say, M r H K was not a broker for Tullow in any way in 

10 relation to this block . 

11 MR QURESHI: So Mr HK was not a broker in any way. Did you 

12 write back to Andy Demetriou and say, "This is 

13 ludicrous, this is nonsense. Don't ever use the phrase 

14 'double dipping' so far as Tullow's business is 

15 concerned. How on earth could you describe HK, who 

16 I don't know who he is, as a broker for us?" 

17 A . No. 

18 Q. Could I ask you, please, to look at 4142. My Lord, this 

19 should be in core 2/550. It is an email from Mr Brian 

20 Glover to -- 4142, E15. 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: It is part of a chain and we'll get to the 

23 bottom of the chain shortly. What we see at 4144/4143 

24 is an email from Mr O'Hanlon to various people, 

25 including Elly Karuhanga, Patrick Bitature, Andy 
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1 Demetriou and yourself as part of the Executive Group 

2 and this is referring to a meeting that took place on 

3 16 October, Saturday. Do you see the bullet points at 

4 4143? 

5 A . Yes. 

6 Q. And the second bullet point: 

7 "Tullow's team was Patrick, Elly, Hans, Richard and 

8 myself." 

9 A . Yes. 

10 Q. Then we have, because they are not numbered, 

11 I apologise, the 13th bullet point, GOU team? 

12 A . Yes. 

13 Q. The 17th bullet point: 

14 "I apologised to M7 that we had some pretty 

15 technical and mundane issues to go through and said we 

16 were embarrassed to be doing committee level work in 

17 front of a Head of State." 

18 Do you see that? 

19 A . Yes. 

20 Q. "He said not to worry and allowed me therefore to 

21 explain the three big ticket items on our agenda." 

22 Block 3A -- this is the Kingfisher licence, correct? 

23 A . Yes. 

24 Q. Block 2 tax exemption, where you were invoking 

25 a provision in the PSA effectively to say that that was 
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1 tax neutral? 

2 A . Yes, tax exempt. 

3 Q. Tax exempt, forgive me. 

4 A . A sale was tax exempt. 

5 Q. 23(5), yes? 

6 A . Yes. 

7 Q. "And the issue of who battles Heritage in court." 

8 Do you see that? 

9 A . Yes. 

10 Q. So those are the three big ticket items. 

11 "I asked M7 [His Excellency] to instruct Tullow and 

12 the committee to be forced to convene in permanent 

13 session from this Tuesday at State House, for him to 

14 occasionally check and to insist agreements are reached 

15 ...(Reading to the words)... for Tuesday." 

16 And what we have at 4142 is Mr Inch identifying some 

17 additional points and we see under heading C, "Our tax": 

18 "M7 himself brought up the EA2 exemption, saying 

19 that it couldn't be given now as it was ultra vires. 

20 This is when we discussed our legal opinion and the 89B 

21 point ...(Reading to the words)... URA team all 

22 disagreeing." 

23 If we can turn to the document which is at page 4151 

24 to 4153? This should be core 2, 551 to 552, my Lord. 

25 Does my Lord have it? It should be core 2, 551 to 552. 
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1 MR JUSTICE BURTON: We have just been looking at 551. 

2 MR QURESHI: My apologies. In that case it is in 

3 bundle E15/4151 to 4153. 

4 MR JUSTICE BURTON: Right. It is on your list as not -- 

5 MR QURESHI: It is not in the core, my Lord. Sorry, I have 

6 identified it is in the core and now I am giving your 

7 Lordship -- on my list I have said it is not on the 

8 core. My fault, my Lord. 

9 MR JUSTICE BURTON: Yes, the script relates to this meeting, 

10 you say, but there it is. 

11 MR QURESHI: Yes. 

12 MR JUSTICE BURTON: 4151. 

13 MR QURESHI: To 4153. 

14 MR JUSTICE BURTON: Thank you. 

15 MR QURESHI: Of E15. There is an attachment to this email. 

16 MR JUSTICE BURTON: And this is a note of that same meeting, 

17 is it? 

18 MR QURESHI: This is the script that Mr O'Hanlon spoke from. 

19 MR JUSTICE BURTON: I see. 

20 MR QURESHI: Correct. 

21 A . That's my understanding, yes. 

22 Q. And that is the script that he circulates as an 

23 attachment to the email? 

24 MR JUSTICE BURTON: That had better be put in at core 552A 

25 and B and C, yes. Yes. 
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1 MR QURESHI: Can you see the document 4151 headed "Intro". 

2 A . Yes. 

3 Q. "Thank you his excellency for meeting, thank you, 

4 Patrick for a difficult task. Best wishes to HE for 

5 Musanji." 

6 Do you know what Musanji means? 

7 A . No, I don't specifically. In the context I'm assuming 

8 it means " my boss " , but I don't know . 

9 Q. "... and congratulations on 48 years of independence. 

10 The Irish have now reached 89 years from being the first 

11 to get independence from the same colonial master." 

12 Do you see that? 

13 A . Yes. 

14 Q. Third heading: 

15 "Forced negotiation idea for this week." 

16 The third bullet: 

17 "We do need your help. I propose that you offer 

18 everybody here in the full Tullow technical team a room 

19 here in the State House for next Tuesday. You alone 

20 should have the key [it sounds rather drastic] and chair 

21 the meeting for 15 minutes at the start and at the end 

22 of the day so that your schedule is not destroyed. We 

23 can propose an agenda for the discussions by Monday 

24 lunchtime. It may only take one day and we may agree on 

25 everything. It is the most obvious cause of the current 
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1 impasse and the only idea which has not been tried. If 

2 we don't agree at the end of 3 days you should lock us 

3 all up for incompetence." 

4 Over the page, under the third heading, "Tax battle 

5 with Heritage", do you see it? 

6 A . Yes. 

7 Q. First bullet point: 

8 "URA has rejected Heritage objection to 404 million. 

9 Great step." 

10 Just help me, did you have any input on this script? 

11 A . No. 

12 Q. Was there any discussion with you of this script? 

13 A . I don't believe so. 

14 Q. After the script was circulated did you provide any 

15 commentary, any feedback to Mr O'Hanlon with regard to 

16 the script? 

17 A . I don't believe I did. I was on holiday at the time but 

18 I don't think I did. 

19 Q. Second bullet point: 

20 "We are paying the 283 million unconditional." 

21 Do you see that? 

22 A . Yes. 

23 Q. "... and intend to replace it with the 283 million in 

24 escrow. The key to unlock it for Tullow is a Ugandan 

25 court ruling against Heritage but that has to be 
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1 [emphasised] a URA versus Heritage battle and not 

2 a Tullow versus Heritage battle. If GOU refuses to 

3 fight Heritage then GOU loses court action and Heritage 

4 get the 283 into escrow. We should then discuss 

5 a recovery system for Tullow, tax credit et cetera." 

6 Over the page: 

7 "We understand that Heritage has objected to the 

8 additional 30 million but in doing so must have paid 

9 9 million. We understand that URA has rejected Heritage 

10 on this. Also great step." 

11 So far as the reference to the key to unlocking the 

12 283 million being a Ugandan court ruling against 

13 Heritage, if you can help us, what was Mr O'Hanlon 

14 referring to? 

15 A . I think he was -- again he was refer r ing to the fact 

16 that if we were to pay this money over he needed -- we 

17 needed -- sorry, we needed the Ugandans to continue to 

18 fight H er itage in the courts. 

19 MR JUSTICE BURTON: You say "continued". There wasn't 

20 a Ugandan court action. 

21 A . Sor ry, there wasn't a court action at that stage, my 

22 Lord, that's r ight, to challenge it. 

23 MR JUSTICE BURTON: There is no reference to arbitration. 

24 A . No. 

25 MR JUSTICE BURTON: So do you know what was in mind? 
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1 A . I believe M r O'Hanlon was just trying to say that if 

2 that we paid this money over and the UR A then close up 

3 thei r books, the money from escrow will disappear . 

4 MR QURESHI: In fact, Mr Martin, isn't the case that what 

5 Mr O'Hanlon very clearly had in mind was ensuring that 

6 Heritage was forced to deal with the tax issue before 

7 the Ugandan courts in circumstances where he makes it 

8 clear that if that happens that is the key to unlocking 

9 the monies in the escrow account for Tullow because the 

10 Ugandan court would never find against the Ugandan 

11 authorities; isn't that what he's saying? 

12 A . I don't think it is what he is saying. I think he's 

13 just trying to emphasise that the payment still has to 

14 be challenged. 

15 MR JUSTICE BURTON: Just looking at the escrow agreement, I 

16 can't remember in this regard, whether there was 

17 provision as to how the money in escrow should be 

18 released, whether there was a reference to an 

19 arbitration or a reference to a court action or either. 

20 A . I t was either , my Lord. 

21 MR JUSTICE BURTON: It was either, was it? Any order of 

22 a court or arbitration? 

23 MR QURESHI: Yes, final determination. 

24 MR JUSTICE BURTON: Thank you. 

25 MR QURESHI: Mr Martin, if I could ask you to turn to 5414, 
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1 same bundle, E15. My Lord, it is the attachment to this 

2 which I am concerned with. We see: "Subject: re M7 

3 meeting today MOU." Do you see that subject line? 

4 A . Yes. 

5 Q. If we go a little bit further down in the bundle we have 

6 at 4157 to 4162 a document which is headed "Draft 1". 

7 Do you see it? 

8 A . Yes. 

9 Q. "Memorandum of understanding on the farmdown in farming 

10 transactions." 

11 Can you help us, where does that document come from? 

12 A . My recollection is that this was the first M O U produced 

13 by the Government side in relation to these issues. 

14 Q. If we just see what the Government has in mind as of 

15 16 October because there is a meeting very soon after 

16 this. 

17 "As of 16 October", the context being as of the end 

18 of August in you tell us in the Jinja meeting that 

19 Mr Museveni said one way or the other that Tullow would 

20 pay, we have the Government's understanding in this MOU, 

21 best reflected perhaps at page 4158, this is what the 

22 Government understands the position to be, the 

23 Government's wish list, as it were? 

24 A . Yes. 

25 Q. "Whereas the parties have agreed to enter this MOU for 
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1 the purposes of specified hearing below ...(Reading to 

2 the words)... Between Tullow and Heritage..." 

3 2, 3, 4, your wish list: 

4 "Now, therefore it is hereby agreed by the parties 

5 as follows: 

6 "1, capital gains tax. Tullow agrees 

7 unconditionally to pay the outstanding balance of the 

8 capital gains tax of 313 arising from the farmdown 

9 ...(Reading to the words)... referred to as transaction 

10 1." 

11 Then over the page transaction 1, paragraph 3: 

12 "Legal proceedings in respect of capital gains tax. 

13 Government does not envisage any legal proceedings 

14 against Heritage in respect to the taxes under 

15 transaction 1." 

16 This is your concern, isn't it? 

17 A . Yes. 

18 Q. This is your concern at the time? 

19 A . Yes. 

20 Q. "It is therefore the exclusive responsibility of Tullow 

21 for its own benefit to recover the money it placed on 

22 the escrow account with Standard Chartered held between 

23 Tullow and Heritage without recourse to the Government." 

24 The Government are saying it's for you to work out 

25 how you are going to get the money back and obviously 
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1 they identify the escrow account; correct? 

2 A . Yes. 

3 Q. In the previous exchange of emails there is a reference 

4 to "best endeavours" and plainly your understanding was 

5 that whatever it took you would engage in to access the 

6 escrow account. 

7 "However, should Tullow deem it necessary to 

8 institute proceedings against Heritage in any court of 

9 law or legal forum and the Government of Uganda is 

10 ...(Reading to the words)... then the Government of 

11 Uganda shall cooperate and appear as a witness to 

12 testify in that regard." 

13 Do you see that? 

14 A . Yes. 

15 Q. So that was the position as the Ugandan authorities 

16 understood it? 

17 A . W ell, just to clar ify, M r Qureshi, I don't believe this 

18 document was ever given to us as an official document 

19 from Government. I think it was a draft they had at one 

20 point. 

21 MR JUSTICE BURTON: It was drafted? 

22 A . By the Government. 

23 MR JUSTICE BURTON: By the Government and given to you as 

24 their proposal. 

25 A . I t wasn't officially given to us, my Lord. I think we 
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1 had an advance copy of it. I can't remember how we got 

2 that. 

3 MR JUSTICE BURTON: I don't know what not officially given 

4 it to you means. 

5 A . I forget how we got a copy. Someone in the Government 

6 team I think gave us an advance copy of what they were 

7 planning to give us. 

8 MR JUSTICE BURTON: Yes, this was their stance, but this is 

9 presumably what was discussed at the meeting with 

10 Mr O'Hanlon. 

11 A . I don't think it was, my Lord. 

12 MR JUSTICE BURTON: I see, well it came afterwards, did it? 

13 A . I would have to read the notes read by M r O'Hanlon in 

14 the meeting. 

15 MR JUSTICE BURTON: Well. 

16 A . I think there is a reference to it, my Lord, but I can't 

17 immediately see it. 

18 MR JUSTICE BURTON: Where is that? 

19 MR QURESHI: 4154, my Lord. This is the pdf you have 

20 a --I drew the witness's attention to 4154, "M7 meeting 

21 today, MOU"; does your Lordship have that? 

22 MR JUSTICE BURTON: I probably have it a different page. 

23 What is it headed? 

24 A . I think , my Lord, I'm looking at 4155. I f we look at 

25 the fourth bullet -- 
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1 MR JUSTICE BURTON: Yes, I have it as 550 which is 4142, 

2 yes. And -- 

3 A . The fourth bullet point I have says -- 

4 MR JUSTICE BURTON: Hold on 4155 which I have is 551. 

5 Whereabouts is that? 

6 A . The fourth bullet points says: 

7 " Earlier PB met H O and we thereby received a copy of 

8 thei r proposal for a four-way M O U ... "  

9 Which is this document. In the event it was not 

10 shared with us at the meeting and this document was 

11 never seen again. 

12 MR QURESHI: So when you say it was provided to you 

13 informally it was provided to you by the minister no 

14 less in his meeting with Mr Patrick Bitature, chairman 

15 of the Ugandan Investment Agency, no less, correct? 

16 A . That's what it looks like, yes. 

17 MR JUSTICE BURTON: Remind me who HO is. 

18 MR QURESHI: Hilary Onek, my Lord. Hilary Onek is the 

19 minister. 

20 MR WOLFSON: Also to assist your Lordship, your Lordship 

21 sees on the same page, the 14th bullet, which your 

22 Lordship raises. "M7 describes" it starts: 

23 "M7 describes having ...(Reading to the words)... 

24 the draft MOU." 

25 MR JUSTICE BURTON: Thank you. 
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1 MR QURESHI: In any event, so far as this particular 

2 document is concerned, which you received from Mr Onek 

3 through Mr Bitature, there is no mention in this, 

4 in October to the 27 July agency notice, is there? 

5 A . No. 

6 Q. Or requiring you to be compelled by law and dragging you 

7 through the courts to collect pursuant to the agency 

8 notice, is there? 

9 A . No. 

10 MR JUSTICE BURTON: Dragging "you" through the courts? 

11 MR QURESHI: Ie Tullow. 

12 A . Sor ry, I was not fully paying attention. 

13 MR JUSTICE BURTON: There wasn't a prospect of that, was 

14 there? 

15 A . No, my Lord, not in relation to the H er itage tax, no. 

16 MR JUSTICE BURTON: You knew what their position was. You 

17 knew you have told us it was unwavering and you were 

18 giving in? 

19 A . Yes. 

20 MR QURESHI: Because so far as URA's appetite for litigation 

21 is concerned, that was discussed at the meeting as well, 

22 wasn't it, 4154, some additional points added by 

23 Richard Inch. Does my Lord have this? Some additional 

24 points on the meeting E15/4154. Do you have this, 

25 Mr Martin? 
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1 A . Yes. 

2 Q. Mr Inch circulating to various persons including 

3 yourself re M7 meeting today. Collection from Heritage. 

4 "This was brought up by M7 at the end of our 

5 30 minutes slot. He brought the discussions back 

6 a couple of times to solving the tax issue. He said 

7 that we had bought air from Heritage and had done our 

8 due diligence and so we should get our money back from 

9 them. They didn't want to go to court but would appear 

10 as witnesses as required." 

11 This is the Allen Kagina line reflected in the MOU. 

12 "And if possible something Joseph if not ourselves 

13 needs to pursue in advance of Tuesday." 

14 Joseph being? 

15 A . Joseph Matsiko. 

16 MR JUSTICE BURTON: When you say "the MOU" it means the 

17 draft we have been looking at? 

18 A . Yes. 

19 MR QURESHI: So where he's referring to Tuesday, Tuesday 

20 being 19 October, this is anticipating a meeting with 

21 the Ugandan authorities on the 19th, is it? 

22 A . Yes. 

23 Q. If I can ask you to turn to 4172, please. 

24 MR JUSTICE BURTON: I will put that draft MOU at 552D to G. 

25 MR QURESHI: 4172 which should be in core 2/553, an email, 
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1 18 October, 10.17. Does my Lord have it? 

2 MR JUSTICE BURTON: I'm about to. Yes. 

3 MR QURESHI: Do you have this, Mr Martin? 

4 A . Yes. 

5 Q. Can you help us, were you back from holiday by 

6 18 October? 

7 A . Yes. 

8 Q. Bottom of the page: 

9 "Tim O'Hanlon to the Executive Group and 

10 Pete Dickerson." 

11 He is not part of the Executive Group? 

12 A . No. 

13 Q. Who is he, just remind us? 

14 A . H e's head of corporate planning. 

15 Q. "Subject: from Mr O'Hanlon, "Be radical": 

16 "This is the week." 

17 This is of course referring to his discussion with 

18 Mr Museveni, the script: you can lock us up if you want 

19 to, take away the key. We have to agree otherwise 

20 they'll accuse us of incompetence. Correct? 

21 A . Yes. 

22 Q. "This is the week. [The deal has to be done] For your 

23 discussion at Excom this morning, I propose to be 

24 prepared for [the following]: 

25 "Five years to first oil in block 1, complicated 
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1 steam flood ..." 

2 What does that mean? 

3 A . A reference to the technical method of getting further 

4 oil out of reservoirs. 

5 Q. Just help us here. "Only animals in WWF spotlight." 

6 what does that refer to? WWF is not the World Western 

7 Federation; it is the world Wildlife Fund. If it is the 

8 former and not the latter perhaps you can tell us? 

9 A . Yes, the World Wildlife Fund and the reference is to 

10 block 1 being in the Murchison National Park , lots of 

11 animals, and it being very complicated, an 

12 environmentally tr icky area in which to operate an oil 

13 project. 

14 Q. Is it right that there had been environmental concerns 

15 raised both within Uganda and outside Uganda? 

16 A . Yes. 

17 Q. Is it right that Tullow itself has been the subject, 

18 whether it is right or not, whether it is justified or 

19 not is another matter, Tullow itself had been the 

20 subject of criticism relating to its environmental 

21 record in Uganda? 

22 A . I can't recall specifically what you might be refer r ing 

23 to, but I am sure there would have been some press 

24 comment at some time. 

25 Q. "No communities", what does that mean, do you know? 
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1 A . Sparsely populated I'm guessing. 

2 Q. "Give it to Total". What do you think it was meaning? 

3 A . I think this was M r O'Hanlon's own view , as 

4 a suggestion, that we give up our r ight, our request for 

5 the operatorship of this particular block and give it to 

6 our prospective partners, Total, being a larger , more 

7 exper ienced oil company in his view . 

8 Q. "Block 2, loads of communities", what does that mean? 

9 A . An awful lot more villages, lots of people issues to 

10 deal with. 

11 Q. "First oil and gas to power", what does that mean? 

12 A . I think he's suggesting that the fi rst oil from the Lake 

13 Albert area would come from the block 2 area. I t was 

14 closer to the development. 

15 Q. "Loads of brownies", what does that mean? 

16 A . B rownie points I think he's refer r ing to here. 

17 Q. "Give to Tullow", what does that mean? 

18 A . The context is there was a big debate in the Government 

19 as to who of Tullow, Total and C N O O C would get the 

20 operatorship of the three blocks and this was T im giving 

21 his personal view that we should suggest we operate 

22 block 2 to Tullow block 1 and C N O O C block 3 which turned 

23 out to be the way the Government wanted it in the end 

24 but at this stage the Tullow executive view was that we 

25 should operate blocks 1 and possibly 2, I forget, our 
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1 view at that time. 

2 Q. You were saying this is what the Government wanted in 

3 the end. You mean when you had the meeting the next day 

4 on 19 October? 

5 A . No, the issue of operatorship wasn't settled for some 

6 quite time. I think well into 2011. 

7 Q. We have a line block 3AK after CNOOC. Then the next 

8 line: 

9 "Will be seen as a big give by us. Concentrate on 

10 block 3A extension." 

11 That is the Kingfisher licence stripping, correct? 

12 A . Yes. 

13 Q. Block 2 exemption we don't owe any tax and final tax 

14 number, yes? 

15 A . Yes. 

16 Q. Block 3A was broader than the Kingfisher licence, wasn't 

17 it? 

18 A . Yes. 

19 Q. Then you have an answer to Mr O'Hanlon's call to be 

20 radical on the same day, a couple of hours later: 

21 "I don't believe we should be radical at this stage. 

22 It will just confuse the issue further." 

23 Do you see it? 

24 A . Yes. 

25 Q. "I believe we should try and make it simple and divide 
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1 the problem into the two main issues: 

2 "(1) Taxation, Heritage tax. We agree to put 

3 283 million in Uganda to complete the terms of the 

4 Heritage transaction and agree a method with the URA to 

5 fight Heritage to prove it is due." 

6 Just pause there. "Agree a method with the URA to 

7 fight Heritage to prove it is due." Can you help us as 

8 to what that means? 

9 A . I think all A idan is saying here is that we need to -- 

10 again as we said earlier , we need to make sure that the 

11 UR A continue to challenge the tax. 

12 Q. So where Mr Heavey is referring to a method to be agreed 

13 with the URA, you are just saying: standing shoulder to 

14 shoulder, standing behind prompting, pushing URA? 

15 A . That sort of thing, I think . I don't think he was being 

16 specific here. 

17 Q. "Tullow tax. Agree on how much we owe on our farmout." 

18 And then we have the operational issues and then the 

19 final paragraph: 

20 "Everyone else should be work in the background to 

21 help the teams on both sides. M7 and LB ..." 

22 Who is LB? 

23 A . L B was a nickname we had internally at the time for 

24 Allen K agina. I t stood for Lady Boss. 

25 Q. Lady Boss? 
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1 A . Yes. 

2 Q. "... just want the tax money but the operational issues 

3 of Fred and Ernest are confusing the issues and making 

4 it difficult for them to solve the tax issue. The 

5 operational issues are no big deal for M7, LB, Onek or 

6 anybody else." 

7 Just help me here: "The operational issues are no 

8 big deal for M7, LB, Onek or anybody else." What did he 

9 mean? That your wish list was not such a problem? 

10 A . I think he was refer r ing to the four points under the 

11 heading " Operational issues " : the K ingfisher 

12 operatorship; 3A operatorship; operatorships generally; 

13 who does what, which of the three companies are given 

14 responsibility for which areas. H e saw that as 

15 technical and easy to resolve if we just got separate 

16 meetings. 

17 Q. There is a meeting that takes place on 19 October and 

18 they are minutes that we will look at in a second but 

19 before we get to 19 October, we will take a detour via 

20 the Serena Bar at page 4204, bundle E15. This is not in 

21 the core, my Lord. Bundle E15, page 4204. 

22 The Serena is a hotel, yes? 

23 A . Yes. 

24 Q. It is in Kampala, yes? 

25 A . Yes. 
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1 Q. You are writing to, not the Exec Group but to Aidan 

2 Heavey, Tim O'Hanlon and Paul McDade. Do you see this? 

3 A . Yes, I have it. 

4 Q. "Back in the Serena Bar." Just help us, was this -- 

5 core 2/580. I understand it is in the core bundle. 

6 "Not a lot to report. We did engage with the 

7 committee for about three hours. After 30m ..." 

8 Is that minutes? 

9 A . Yes. 

10 Q. "... it almost broke up over a bust on whether or not we 

11 are collecting H tax. 

12 "However, we may have found a compromise on that, 

13 subject to seeing MOU wording. The meeting continued in 

14 better humour but still big and binary issues on 3A 

15 extension and B2 tax. We have agreed to split into two 

16 committees tomorrow, tax and technical, and reconvene as 

17 a whole later in the day. One of us should be able to 

18 brief you better around 10 your time tomorrow. Too 

19 fuzzy headed for a full briefing now." 

20 If you can help us, the line "However, we may have 

21 found a compromise on whether or not we are collecting H 

22 tax." 

23 Again, we don't have any notes from you. Can you 

24 help us as to what you were referring to? 

25 A . I think it was a reference to this deemed to be in 
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1 possession of the escrow account. 

2 Q. All right. Now help us with this meeting. What time 

3 did the meeting start from your recollection? 

4 A . I don't know . The minutes might tell you that. T en or 

5 11 in the morning perhaps. 

6 Q. All right. It lasted on and off for about three hours, 

7 is that right? 

8 A . Yes. 

9 Q. Who was with you at the meeting? You identify at page 

10 C/088, paragraph 188 of your witness statement, the 

11 meeting of 19 October. Does my Lord have the witness 

12 statement? 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: Paragraph 188. Mr Martin, do you have 

15 paragraph 188 of your witness statement? 

16 A . Yes. 

17 Q. A meeting with the Government on 19 October: 

18 "On 19 October we attended a key meeting with the 

19 technical committee which included Minister Onek and 

20 Allen Kagina." 

21 Who else was there on the URA side? 

22 A . Laura. Quite a few people. There are minutes of this 

23 meeting somewhere and that will list all the people. I t 

24 might be better than relying on my memory. 

25 Q. We'll go to the minutes in a second. 
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1 MR JUSTICE BURTON: There are handwritten notes and 

2 typewritten notes but you say there are also minutes as 

3 well? 

4 A . Yes, there are, my Lord. 

5 MR QURESHI: My Lord, there are minutes. I am going to take 

6 Mr Martin to them in a minute. Did you take any notes 

7 of the meeting? 

8 A . I probably did. 

9 Q. Did anybody else on the Tullow side take minutes of the 

10 meeting? 

11 A . I don't know . 

12 MR JUSTICE BURTON: Whose are the notes then at 1408, E/1408 

13 which is tab 6? 

14 A . I don't have that, my Lord. 

15 MR JUSTICE BURTON: We have looked at them earlier today. 

16 A . Probably M r Inch's. 

17 MR JUSTICE BURTON: I think that's what we decided earlier, 

18 isn't it? 

19 A . Yes, my Lord. 

20 MR JUSTICE BURTON: You say you don't know whether anyone 

21 else did; Mr Inch took notes. 

22 A . Those are -- can I -- 

23 MR JUSTICE BURTON: "Committee decision", it is headed up, 

24 19 October 2010. 

25 MR WOLFSON: "Discussion". 
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1 MR QURESHI: "Discussion". 

2 MR JUSTICE BURTON: Can you show him E/1408? 

3 MR QURESHI: E6, page 1421. 

4 MR JUSTICE BURTON: I have them at 1408. 

5 MR QURESHI: They are there in manuscript and typed forms. 

6 MR JUSTICE BURTON: Let us look at 1408 because that is more 

7 likely to help him as to whose notes they are. 

8 MR QURESHI: Yes, my Lord. 

9 A . Yes, M r Inch's handwriting, I believe. 

10 MR JUSTICE BURTON: So that is the answer. Mr Inch took 

11 notes; you think you did but you haven't kept them? 

12 A . That's r ight, my Lord. 

13 MR QURESHI: In terms of the meeting on 19 October do you 

14 recall whether Mr Mpanga or Mr Kambona took any notes? 

15 A . I don't, no. The layout of the meeting was that I was 

16 at one end and couldn't really see what was happening at 

17 the other end of the table. 

18 Q. Could I ask you to look at bundle E16/4270. This is 

19 headed "Record of the minutes of the meeting held 

20 between the Government of the Republic of Uganda and 

21 Tullow Oil". Do you see that? 

22 A . Yes. 

23 Q. 19 to 20 October. Thirteen people for the Government 

24 side and the Tullow Oil team is ten people, yes? 

25 A . Yes, there were various versions of these minutes. 
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1 I don't know which one this is. 

2 Q. This was the version sent to you by the Government and 

3 then you made some amendments. We'll go to the 

4 amendments that you made shortly. 

5 A . O kay. 

6 MR JUSTICE BURTON: So this was sent by the Government for 

7 Tullow's approval? 

8 MR QURESHI: Yes. They are fairly lengthy. They go on for 

9 some 18 pages. If we start at the first page, the chair 

10 was Mr Onek, yes? 

11 A . Yes. 

12 Q. The meeting started at 2.30. We know that it finished 

13 at -- or it seems to have finished at 8 on 20 October. 

14 That is page 4288 under the heading "Way forward; do you 

15 see that? 

16 A . Yes. 

17 Q. "The two parties, Government and Tullow, unanimously 

18 agreed that the issues for discussion should be as 

19 contained in the minister's letter of 15 October 

20 addressed to Tullow." 

21 A . Sor ry, M r Qureshi, where are you reading from just now? 

22 Q. Forgive me, 4271. 

23 A . Yes. 

24 Q. Do you have it? 

25 A . Yes. 
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1 Q. "The issues in the ensuing discussion on the same are as 

2 hereunder: 

3 "1. Taxes payable on the transfer of Heritage's 

4 interest to Tullow in exploration areas 1 and 3A. The 

5 parties deliberated." 

6 MR JUSTICE BURTON: Just for my assistance, what is the 

7 letter of 15 October? 

8 MR QURESHI: My Lord, the letter of 15 October, it is 

9 a proposal that was put forward by Mr Onek which your 

10 Lordship will find in E15/4134 to 4135 addressed to 

11 Mr Tim O'Hanlon. If you want to go back to E15/4134 to 

12 4135 -- do you have it, Mr Martin? 

13 A . Yes, I do. 

14 Q. Does your Lordship see this? There are six headings. 

15 MR JUSTICE BURTON: I'm hitting it now. I don't think we'd 

16 seen this before, had we? 

17 MR QURESHI: No, my Lord. 

18 MR JUSTICE BURTON: And it is not in the core so far as 

19 I know. 

20 MR QURESHI: So on 15 October, Mr O'Hanlon is told by 

21 Mr Onek that the Government was preparing an MOU and the 

22 first point was: 

23 "Government will confirm Heritage's acquisition as 

24 unconditional upon full payment of the taxes due." 

25 MR JUSTICE BURTON: "Will only confirm". 
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1 MR QURESHI: Yes, "will only confirm", forgive me. The 

2 second item is: 

3 "Kingfisher discovery." 

4 The third item is: 

5 "Extension of licences over exploration area 3A for 

6 operatorships." 

7 5: "Sale and purchase." 

8 6: "Tax matters." 

9 Your tax; yes? 

10 A . Yes. 

11 Q. So we come back to the minutes that were circulated by 

12 the Government, page 4271: 

13 "The parties deliberated on the issue [under heading 

14 1] tax payable on the ...(Reading to the words)... 1 and 

15 3A, and it was agreed as follows: 

16 "Tullow would pay 283 million as outstanding tax 

17 that is payable by Heritage on the above transaction on 

18 the strength of the agency notice that was issued by URA 

19 to Tullow pursuant to section 108 of the Income Tax 

20 Act." 

21 Item 2: 

22 "The fact that Tullow is to date still a signatory 

23 to the escrow ...(Reading to the words)... including 

24 money belonging to Heritage within the meaning of 

25 section 108(1). 
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1 "The Commissioner General committed to issuing an 

2 objection decision to the objection filed by Heritage 

3 against the tax assessment." 

4 Over the page: 

5 "Thus, this issue was unanimously agreed upon as 

6 stipulated above." 

7 Do you see that? 

8 A . Yes. 

9 Q. Then item 2 is: 

10 "Tax payable on the transfer of Tullow's interest in 

11 exploration areas 2, EA2." 

12 This is a document you are familiar with because you 

13 amended it substantially but if we move on to 4273, 

14 4274, 4275, 4276, 4277 -- 

15 MR JUSTICE BURTON: That is all wish list stuff, is it? 

16 A . Yes, this was just a debate, a very long debate with the 

17 UR A on the legal -- on the validity of a particular 

18 provision of the block 2 production sharing agreement. 

19 MR JUSTICE BURTON: But it was all part of your wish list to 

20 get the negotiations? 

21 A . I t was part of our wish list, yes. 

22 MR JUSTICE BURTON: What we are interested in, for the 

23 purposes of the particular trial we are dealing with, 

24 paragraph 1 slithered through quite easily. 

25 A . W ell, this was thei r first draft, my Lord, of the 
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1 minutes. 

2 MR JUSTICE BURTON: Yes, it is the first draft of the 

3 minutes. I'm talking about the meeting. 

4 A . Yes. 

5 MR JUSTICE BURTON: It doesn't look as though it took very 

6 long at the meeting, this part. 

7 A . I think we'll probably come to that, my Lord. 

8 MR JUSTICE BURTON: Obviously it is a two-day meeting. You 

9 say we will probably come to that, but do you want to 

10 answer it now? How long did this part of the meeting 

11 take? 

12 A . I think probably about half an hour on discussion of 

13 this, my Lord, first of all. 

14 MR JUSTICE BURTON: Right. 

15 MR QURESHI: On the taxes payable on the transfer of 

16 Tullow's interest in area 2, it seems as if the 

17 discussion took much longer, didn't it? 

18 A . My recollection is that this was debated the following 

19 day when we split up into our respective groups. W e 

20 managed to persuade the Government that it would be more 

21 efficient rather than however many people, about 25 

22 people, sitting debating every issue, only the people 

23 with interests in tax and the legal aspects meet to 

24 discuss those and those with interests in the technical 

25 operational issues separately meet, which is what 
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1 eventually happened. 

2 Q. Just go to 4274, the penultimate paragraph: 

3 "The Government cited numerous authorities in 

4 support of this argument. To mention but a few ..." 

5 A . Yes. 

6 Q. Did they refer to case law? 

7 A . Yes. 

8 Q. Did they refer to estoppel, ultra vires. 

9 A . Yes, it is all in these draft minutes. 

10 Q. Can you help us: when it came to the agency notice and 

11 the unwavering firm position of the URA, did they ever 

12 refer to any authority? 

13 A . Not to my recollection, no. 

14 Q. Did anybody ever refer to any authority? 

15 A . No. 

16 Q. What we see is at page 4285 a summary record? 

17 MR JUSTICE BURTON: Just before we move on, your email, we 

18 were looking at earlier, I put in as 553A, which is 

19 E/4204, says: 

20 "After 30 minutes it almost broke up over a bust on 

21 whether or not we are collecting H tax." 

22 A . Yes, my Lord. 

23 MR JUSTICE BURTON: And you told me your recollection is 

24 that the whole discussion in relation to our topic 

25 item 1 in the minutes took half an hour. 
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1 A . That's what I was refer r ing to, my Lord. This was the 

2 first item on the agenda. 

3 MR JUSTICE BURTON: Yes. 

4 A . And we were completely at odds with it -- 

5 MR JUSTICE BURTON: Can you just tie it up for me? It may 

6 be you are wrong when you say the whole discussion took 

7 half an hour. Reflecting, if you can, your own notes at 

8 4204 when you say "It almost broke up over a bust on 

9 whether or not we are collecting H tax", how do the two 

10 fit together? There was a bust and then the bust was 

11 resolved very quickly or what happened? 

12 A . There was a bust over the validity of the 27 July 

13 notice. 

14 MR JUSTICE BURTON: Yes. 

15 A . W e t r ied again to explain how we weren't in possession 

16 of funds. W e explained the timing of the flow of funds. 

17 And M rs K agina and the legal team, I forget -- her legal 

18 team, the internal UR A legal team, were very fi rmly 

19 insistent that these were absolutely valid and we 

20 shouldn't be challenging them in any way. And I think 

21 we said earlier , things got a little bit heated and our 

22 lawyers then called for a bit of a time out on the 

23 issue. They went to speak to the UR A separately after 

24 M r Mpanga had suggested perhaps this whole issue could 

25 be resolved if Tullow were deemed to be in possession of 
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1 this escrow account. That didn't seem to make any legal 

2 sense to me but it certainly seemed to calm everyone 

3 down and I was quite happy that we proceeded at that 

4 stage on that basis just to keep everyone talking. 

5 MR JUSTICE BURTON: So you had your time out. Half an 

6 hour's bust up, then time out. 

7 A . And my recollection is we agreed that this deeming idea 

8 would work to keep everybody happy, the technical 

9 specialists would have a look at it in the separate 

10 meeting and we got on to debating some of the other 

11 issues, the other wish list items. 

12 MR JUSTICE BURTON: So how long did the whole of item 1 

13 take, including was there time out before you went on 

14 with item 2 or did they disappear while you got on with 

15 the rest of the meeting? 

16 A . I don't recall, my Lord. I just know that from having 

17 very frayed tempers at one stage, everyone getting 

18 a little bit heated on both sides, we all reconvened and 

19 it was relatively calm and we agreed a means of 

20 splitting into two teams and my recollection is that we 

21 each aired high level views on the wish list but the 

22 more detailed discussion was to go into the separate 

23 committee meetings the following day, which I believe is 

24 what happened, and the minutes don't break down into 

25 what was said on day one, what was said on day two, we 
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1 just combine it. 

2 MR JUSTICE BURTON: I see that. So if we are looking at the 

3 minutes and assuming that they aren't meant to be 

4 chronological, which I know understand, it was sort of 

5 dealing with the items -- 

6 A . Yes. 

7 MR JUSTICE BURTON: -- this would be a summary of what 

8 happened (a) in the first half an hour followed by a 

9 bust-up, followed by time out, followed by coming back 

10 and saying, "We're all happy with this wording" and then 

11 you move on some? 

12 A . Yes, my Lord. 

13 MR JUSTICE BURTON: And you say you think -- perhaps I can 

14 just ask you again -- the deeming, where do you think it 

15 came from, the deeming? 

16 A . The suggestion was from M r Mpanga, our local lawyer . 

17 MR JUSTICE BURTON: At the end of the half an hour or 

18 towards the end of half an hour? 

19 A . Towards the end when tempers were getting a bit frayed. 

20 MR JUSTICE BURTON: He, Mr Mpanga, mentioned the suggestion 

21 of deeming. 

22 A . Yes, my Lord. 

23 MR QURESHI: We'll get to Mr Mpanga shortly. 4285 of 

24 bundle E16 contains a summary record of the minutes as 

25 produced by the Ugandan authority. This is a shorter 
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1 document, four pages. 

2 This identifies on the first page the major 

3 distinction is Mr Bitature is now identified under the 

4 heading "Ugandan investment authority", and over the 

5 page "Summary of outcome of discussions": 

6 "The two parties, Government and Tullow, unanimously 

7 agreed ..." 

8 And then, taxes payable: 

9 "It was agreed as follows ..." 

10 The first point, Tullow would pay 283 million taxes 

11 as demanded on the strength of the agency notice that 

12 was issued on 27 July. 

13 Item 2: 

14 "On the basis that Tullow is to date still 

15 a signatory to the escrow account where the money is 

16 kept, Tullow and URA agree that Tullow shall be deemed 

17 to be in possession of an asset including money 

18 belonging to Heritage within the meaning of 

19 section 108(1) of the Income Tax Act such that the 

20 payment can be made and that section 108(5) of the 

21 Income Tax Act shall apply to indemnify Tullow in 

22 respect of the payment." 

23 So item 2, the credit for that goes to Mr Mpanga? 

24 Yes? 

25 A . Yes. 
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1 Q. And only Mr Mpanga? 

2 A . I can't say that, M r Qureshi. M r Mpanga came up with 

3 a suggestion which seemed to keep everyone happy at the 

4 time and this was just a phase, we were moving on then 

5 to discuss all of the other issues. 

6 Q. This was a phase. Can you help us, what do you mean? 

7 A . I think you asked me: it was only his idea? I think he 

8 came up with the idea. I don't know the -- our legal 

9 team and the UR A had some separate discussions on this 

10 and when they came back in everyone seemed to be in 

11 agreement that this deeming idea would be a useful 

12 concept. 

13 Q. Just to be clear -- 

14 MR JUSTICE BURTON: Mr Mpanga is in Uganda, I take it? 

15 A . Yes. 

16 MR JUSTICE BURTON: Not in this country? 

17 MR QURESHI: My Lord, that is my understanding. I'll be 

18 corrected if I'm wrong. 

19 A . That's r ight. H e's in K ampala. 

20 MR QURESHI: When Mr Mpanga came back to you -- because you 

21 were there? 

22 A . Yes. 

23 Q. -- as was Mr O'Hanlon and Mr McDade and 

24 Mr Elly Karuhanga, did Mr Elly Karuhanga go into the 

25 meeting with the URA? 
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1 A . I don't remember . 

2 Q. Did Mr Mpanga when he came back to you explain to you 

3 what had been discussed with the URA? 

4 A . My recollection is that to defuse things, David had 

5 suggested to me: " Would it not work for both sides if 

6 you were deemed to be in possession of an asset? "  and 

7 I couldn't quite see how it would work but it did seem 

8 to be defusing tensions. I can't remember exactly who 

9 said what to who at which point. 

10 Q. Could I ask you to look at 4289 in the same bundle. Do 

11 you have this? 

12 A . Yes. 

13 Q. It is sent to you, Mr O'Hanlon and to Mr Inch by 

14 Mr McDade who is the chief operating officer? 

15 A . Yes. 

16 Q. He was present as well as we can see from the first 

17 page. He was listed as number 2, after Vice President, 

18 and then you are number 3, General Counsel, and then 

19 number 4, Mr Inch, Tax Manager. 

20 "Attached is a summary of our discussions." 

21 Just pausing there. Whose discussions is he 

22 referring to? 

23 A . I don't know . I don't know if he's refer r ing to 

24 internal discussions here or his version of what was 

25 agreed at the meetings. 
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1 Q. Do you accept it could mean both? 

2 A . Certainly it's not crystal clear . 

3 Q. All right. "October 2010 Base Plan and Plan B." If we 

4 just turn over the page, this is a two-page document 

5 "Base plan and alternative Plan B". 

6 "Base Plan -- prepare MOU based on the following: 

7 "Heritage tax. Tullow pay 283 million based on 

8 agency notice and rely on MOU setting out indemnity 

9 protection ..." 

10 Now, just pause there, if you can help us. What did 

11 Mr McDade, who is not a lawyer, have in mind when he 

12 referred to relying on the MOU setting out indemnity 

13 protection? 

14 A . I believe this was a reference to the UR A's point in the 

15 meeting that there's no problem for us relying on the 

16 validity of the 27 July notice because we're protected 

17 with an indemnity by law in I think section 108(5). 

18 MR JUSTICE BURTON: I don't think it says that, does it, 

19 because it says "rather than relying on the law"? 

20 A . Yes. I don't really understand how that reference 

21 should be construed, my Lord. 

22 MR QURESHI: This is another example of a document being 

23 sent to you. Again, just so we are clear, in terms of 

24 your preparation for your giving of evidence, is this 

25 one of the documents that you looked at? 
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1 A . Yes. 

2 Q. So when you looked at this document prior to giving 

3 evidence, presumably you would have had as much an 

4 opportunity when you talked to Mr Demetriou about what 

5 double dipping meant to be able to speak to Mr McDade as 

6 to what he meant by relying on MOU setting out indemnity 

7 protection rather than relying on the law, yes? 

8 A . Yes. 

9 Q. You can't help us as to what Mr McDade means when he's 

10 saying: rely on the MOU rather than the law? 

11 A . No. 

12 MR JUSTICE BURTON: Do you have a suggestion to put? 

13 MR QURESHI: Yes, I do. Mr McDade is making it crystal 

14 clear, isn't he, that what happened on 19/20 October, 

15 courtesy of Mr Mpanga, is that you have -- you, 

16 Tullow -- have agreed with the Ugandan authorities that 

17 your ability to be able to pursue Heritage will be based 

18 not upon the validity of the agency notices but rather 

19 the fiction that you have agreed subsequently in the MOU 

20 of Tullow being deemed to be an agent, correct? 

21 A . I'm not -- I certainly don't agree with that at all. 

22 I'm not quite sure what it was suggesting. W e 

23 acquiesced in the UR A's suggestion that the indemnity 

24 provisions of section 108(5) applied, just to keep 

25 things on an even keel and to keep in discussions with 
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1 them because we were in danger of falling apart at this 

2 stage. I had never really understood exactly how 

3 section 108(5) could help us and I think there was 

4 general confusion on our side but I can't say this was 

5 the most important issue on our mind. 

6 MR JUSTICE BURTON: I don't know, maybe this is a wrong 

7 summary of the position -- 

8 A . I t might well be. 

9 MR JUSTICE BURTON: -- but doesn't this say -- Mr McDade's 

10 summary -- that the plan is, and it is the same as to 

11 whether you take Base Plan or Plan B, that you will pay 

12 out based on the agency notice, which is similar words 

13 to "on the strength of the agency notice", which was 

14 what was said in the minutes, "and rely on the MOU 

15 setting out indemnity protection, rather than relying on 

16 the law", ie not relying on the law, 108, but relying on 

17 the MOU and the indemnity protection which was in some 

18 way given by the MOU rather than by the law? 

19 A . M r McDade is not a lawyer , my Lord, and I can't really 

20 say what he meant by this. H e would not have understood 

21 the technicalities of the M O U , the agency notice, the 

22 SPA or any other issues like that. 

23 MR JUSTICE BURTON: No. He may well have got it all wrong, 

24 but it is a question of what he is saying, and it does 

25 look as though he's saying: not the law, not 108 or 
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1 108(5). But at any rate, it is his document. 

2 A . I don't know . 

3 MR JUSTICE BURTON: But you received it. 

4 A . I received it, but obviously I didn't comment on it at 

5 the time or didn't correct it at the time. 

6 MR QURESHI: It is only sent to you, Mr O'Hanlon and 

7 Mr Inch, and Mr Paul McDade is the chief operating 

8 officer. He states a position on his understanding of 

9 what the way forward is: here's a base plan. He 

10 circulates it to you. Do you write back to him saying, 

11 to paraphrase, "Don't be ludicrous. We can't rely upon 

12 the MOU as opposed to relying on the law. Don't be 

13 ridiculous, man. We always do things in accordance with 

14 the law"? 

15 A . I don't know what he was refer r ing to. I was really 

16 quite occupied trying and failing to get the UR A to 

17 agree the minutes of the meeting. 

18 Q. Well, you are not sure what Mr McDade is referring to. 

19 Let us see what Mr Inch is referring to and see whether 

20 or not that can help you because again, I am 

21 unfortunately compelled to point out that we don't have 

22 your minutes of the meeting so we'll have to do the best 

23 we can to reconstruct your recollection with the 

24 documents that are available. E6, please. 

25 MR JUSTICE BURTON: The handwritten notes we were looking at 
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1 before? 

2 MR QURESHI: Yes, I was going to take the typed. 

3 MR JUSTICE BURTON: Is it typed? Yes. 

4 MR QURESHI: E6/1421. 

5 MR JUSTICE BURTON: That is core 567. 

6 MR QURESHI: Yes. Mr Martin, do you have this? 

7 A . 1421. Yes. 

8 Q. This is Mr Inch's note of the meeting of the 19th. 

9 There is another one which he produces on the 20th. We 

10 are going to look at both of those. 

11 Put yourself in the position of having to 

12 subsequently construct what happened at the meeting on 

13 19 and 20 October. We don't have your minutes, do we? 

14 A . No. 

15 Q. We don't have any minutes from Mr Karuhanga, Mr Mpanga, 

16 Mr Kambona, do we? 

17 A . No. 

18 Q. What we have is a note which we can see is dated 

19 19 October, headed "Committee discussion", then we have 

20 a box, two-thirds of the way down, "Agency notice, legal 

21 process"; do you see that? 

22 A . Yes. 

23 Q. Discussion on views of assessment collection, et cetera, 

24 and then there is the break. This is the kerfuffle 

25 break that you were referring to, yes? 
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1 A . Yes. 

2 Q. "KAA proposal [underlined] accepting agency notice works 

3 as between us." 

4 Do you see that? 

5 A . Yes. 

6 Q. Does that more or less reflect what you were saying to 

7 his Lordship? 

8 A . Yes. 

9 Q. Over the page: 

10 "DM wording acceptable to us while being a tax from 

11 the perspective." 

12 When there is reference to David Mpanga, "wording 

13 acceptable to us", "us" being Tullow, yes? 

14 A . Yes. 

15 Q. "Tullow to pay cash as tax under agency notice 108 to 

16 105." 

17 That is an accurate reflection of what Mr Mpanga was 

18 saying? 

19 A . Yes. 

20 Q. "Two things to acknowledge." 

21 One: "Tax is payable by Heritage -- over the first 

22 hurdle." 

23 The second thing to acknowledge, "being in 

24 possession of the cash -- as Tullow a signatory and to 

25 explain how." 
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1 Is that an accurate reflection? 

2 A . Yes. 

3 MR JUSTICE BURTON: So those were the two obstacles raised 

4 by Mr Mpanga in his earlier opinion, yes? 

5 A . Yes. 

6 MR JUSTICE BURTON: Obstacles or hurdles, yes. 

7 MR QURESHI: As you will recall, it is the very same 

8 Mr Mpanga who on 27 August had said that there was no 

9 way Tullow could be found to be in control of the funds 

10 by a judge in Uganda. Do you remember? 

11 A . Yes. 

12 Q. Not a judge in England but a judge in Uganda? 

13 A . That's r ight. 

14 Q. Because of course we have no reason to believe that 

15 a judge in Uganda would not approach the matter the same 

16 way as a judge in England, correct? 

17 MR JUSTICE BURTON: I don't think the witness knows that. 

18 MR QURESHI: If we can move to 1424? 

19 MR JUSTICE BURTON: Do you have any recollection of 

20 Mr Mpanga saying that? 

21 A . I don't, my Lord. Not specifically. 

22 MR JUSTICE BURTON: Then Mr Inch will have to help us. 

23 MR QURESHI: 1424, Mr Martin. You have the reference to DM, 

24 do you see it? 

25 A . Yes. 
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1 Q. "Three points, two agreed. One outstanding the 

2 language." 

3 Do you see that? 

4 A . Yes. 

5 Q. "(a) Paid as tax due from Heritage. 

6 " (b) capacity/loans -- on the basis of agency 

7 notice issued to Tullow. Not in possession of cash? 

8 But provided as signatory. Tullow would accept that as 

9 payment as agent." 

10 Do you see that? 

11 A . Yes. 

12 Q. So that is Tullow accepting a position that it's an 

13 agent, correct? 

14 A . Yes. 

15 Q. Is that what he's saying? 

16 A . Yes. 

17 Q. "Objection decision -- until this happens no tax 

18 payable. Collection/enforcement process still ongoing. 

19 Therefore if Tullow were to pay, then as part of this 

20 process Tullow indemnified under law against H 

21 (Government will pay if we are sued by Heritage)." 

22 Yes? 

23 A . That is what the notes say. 

24 Q. Do you recall what the Government had said about paying 

25 if you were sued by Heritage? 
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1 A . I think the Government was suggesting that if we paid, 

2 all would be fine, there would be an indemnity under 

3 108(5) and that was something I struggled to understand 

4 but that wasn't the time and place to go into the detail 

5 with them. 

6 Q. And then: 

7 "Resolved -- to be documented in MOU." 

8 So that is the outcome? 

9 A . Yes. 

10 Q. It is about documentation, yes? 

11 A . Yes. 

12 Q. "Per HO." That is Hilary Onek, yes? 

13 A . Yes. 

14 Q. Then if we can go to 1452, please. Sorry, forgive me, 

15 1432, under the heading "Debrief". Do you see that? 

16 A . Yes. 

17 Q. "(a) Took heat out of discussion. ...(Reading to the 

18 words)... indemnity may be way out." 

19 Can you help us, is that the indemnity in the escrow 

20 agreement? 

21 A . I think he's refer r ing to the indemnity in 

22 section 108(5). But these are M r Inch's notes. 

23 Q. Yes. There was a debrief which I assume you 

24 participated in, yes? 

25 A . Yes. 
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1 Q. "DM to draft up MOU wording: 

2 "(a) payment of H tax. 

3 "(b) appointment as agent." 

4 Do you see that? 

5 A . Yes. 

6 Q. "DM" is Mr Mpanga, yes? 

7 A . Yes. 

8 Q. So in terms of the articulation of the resolve, it is 

9 Mr Mpanga who is to put in the words which reflect his 

10 bright idea, is that right? 

11 A . Yes. 

12 Q. "JM", who is JM? 

13 A . I suspect that's Joseph Matsiko. 

14 Q. "... and DM [Mr Mpanga] to draft but not to share." 

15 Can you help us there in terms of this debrief 

16 discussion, why would that have been discussed: draft 

17 but don't share? 

18 A . I can't -- unless they are suggesting we get an internal 

19 look at it before we share it with third parties, 

20 I don't know . I'm trying to interpret, as you are, 

21 a third party's notes. 

22 Q. Yes, but unfortunately again, I hate to labour the 

23 point, we don't have your notes so we are just trying to 

24 help you, Mr Martin, from these notes as to what may or 

25 may not have been said in this debrief. 
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1 "Side meetings -- in vernacular/frankly/not 

2 legalistic." 

3 Do you recall whether this was a discussion of the 

4 Mpanga/Kambona side meeting with the URA? 

5 A . I don't. I presume when they met thei r counterparts, it 

6 might have been partly in English, partly in the local 

7 language, I don't know . 

8 Q. You mentioned a side meeting between the URA and Mpanga 

9 and Kambona, yes? 

10 A . Yes, certainly David Mpanga was in it. I'm guessing 

11 others were in it too. 

12 Q. But that is the only side meeting you can help us with? 

13 A . W ell, I can't help you with it because I wasn't in it. 

14 Q. But in terms of the existence of a side meeting, the 

15 side meeting that you identify in your witness statement 

16 and you refer to, the side meeting when the entire 

17 meeting was going to bust up, yes? 

18 A . Yes. 

19 Q. Could I ask you to look at 1452, please? 

20 MR JUSTICE BURTON: Is that a convenient moment? 

21 MR QURESHI: Yes, my Lord. 

22 MR JUSTICE BURTON: Five past 2. 

23 (1.02 pm) 

24 (Luncheon Adjournment) 

25 (2.05 pm) 
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1 MR QURESHI: My Lord, good afternoon. 

2 MR JUSTICE BURTON: Good afternoon. 

3 MR QURESHI: I had a conversation with my friend earlier on 

4 this morning regarding the redactions reviewed by my 

5 learned friend's junior. 

6 MR JUSTICE BURTON: Yes, whether we have news. 

7 MR QURESHI: And I thought it best that my friend 

8 communicate to you the position. 

9 MR JUSTICE BURTON: Yes, thank you. 

10 MR WOLFSON: My Lord, as I understood we had left it last 

11 week, I was going to come back to your Lordship if 

12 I considered there were any redactions which had been 

13 made which ought not to have been made. 

14 MR JUSTICE BURTON: Yes. 

15 MR WOLFSON: Just so that the record is clear, the documents 

16 I have looked at, together with my learned junior but 

17 independently, are E7/1714, E12/3201, E13/3637 and 

18 E12/3150. Those are the four documents that your 

19 Lordship put to me. I have looked at each of those and, 

20 my Lord, having applied the relevant tests, in my 

21 opinion, for what it is, the redactions are properly 

22 made. 

23 MR JUSTICE BURTON: Right. 

24 MR WOLFSON: However, in looking at those documents, I came 

25 across one document which it appears is virtually the 
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1 same as E13/3637 but instead of it just being the draft, 

2 it was the email as actually sent. That doesn't appear 

3 to be disclosed. I think it got confused with the draft 

4 and the original. So that is going to be disclosed. 

5 The same redaction applies. There is no new material. 

6 MR JUSTICE BURTON: So it is not going to give any 

7 information. 

8 MR WOLFSON: My Lord, we do have an ongoing duty of 

9 disclosure. 

10 MR JUSTICE BURTON: Absolutely right. But nobody should get 

11 too excited about it. 

12 MR WOLFSON: I am afraid any excitement, there will be a lot 

13 of cold water thrown on it. 

14 MR JUSTICE BURTON: Muted, yes. 

15 MR WOLFSON: My duty doesn't depend on excitement, my Lord. 

16 MR JUSTICE BURTON: No, no, no. Yes, thank you. If there 

17 is any reaction you have then you can give it to me in 

18 due course. 

19 MR QURESHI: My Lord, yes. 

20 MR JUSTICE BURTON: But I would have thought that is 

21 probably the end of it but there it is. 

22 MR QURESHI: We will review the documents. 

23 MR JUSTICE BURTON: Yes, of course. If there is some basis 

24 on which you can challenge the taking of privilege, you 

25 will have to address it and if necessary go to 
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1 a different judge to ask that different judge, properly 

2 educated, to read the documents and see whether he 

3 thinks the privilege is well taken, but it is quite an 

4 exercise and probably not worth launching into unless 

5 there is some real chance of success. 

6 MR QURESHI: Indeed, my Lord. 

7 Mr Martin, we were reviewing an email that had been 

8 sent by Mr McDade on 21 October, the day after your 

9 two-day meeting with the Ugandan authorities in the 

10 context of having looked at the minutes of that meeting, 

11 do you recall? 

12 A . I do. Apologies. W e may have put that one back . Can 

13 you give me the reference again, please? 

14 Q. Of course. It is E16/4289. 

15 A . Yes. 

16 Q. "Base plan [4290]. Prepared the MOU based on the 

17 following ..." 

18 We have gone through. We stopped at "Rather than 

19 relying on the law". The last sentence: 

20 "This should ensure recovery from escrow or right to 

21 recover from GOU." 

22 Help me if you can. The issue was, as we can see 

23 from the documentation, that Tullow had agreed to pay 

24 the Ugandan authorities because the Ugandan authorities 

25 had asked from as long ago as 23 August, you would pay 
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1 one way or another, and your main concern was how you 

2 were going to get it back, yes? 

3 A . Yes. 

4 Q. So paying based on the agency notice and relying on the 

5 MOU rather than relying on the law is what Mr McDade 

6 ludicrously, erroneously or otherwise, understood would 

7 ensure recovery from the escrow or the right to recover 

8 from GOU. Do you see that? 

9 A . Yes. 

10 Q. "Alternative Plan B. Heritage no change. Tullow pay 

11 283 million on agency notice and rely on MOU setting out 

12 indemnity collection rather than relying on the law. 

13 This should ensure recovery from escrow or right to 

14 recover from GOU." 

15 So he sets it out twice. And can you help us: was 

16 this note and the way in which Mr McDade had 

17 characterised the position an accurate reflection of 

18 Tullow's position? These two points: base plan and 

19 alternative Plan B as far as Heritage is concerned, was 

20 that an accurate reflection of Tullow's position? 

21 A . Subject to not really understanding what he meant by 

22 " rather than relying on the law " , yes. 

23 Q. But you also explained to us that at no stage after 

24 21 October did you go back to Mr McDade, in an email or 

25 otherwise, to ask him what he meant about not relying on 
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1 the law? 

2 A . That's r ight. 

3 Q. Could I ask you to look at the document at 4292. This 

4 is an email from Mr Inch, 21 October. Hot on the heels 

5 of Mr McDade's base plan, he sends that at 7.51. This 

6 is a response to -- this is an email to Peter Dickerson, 

7 "Deal structure": 

8 "We are thinking through our options on 

9 negotiations. What do you think of something like 

10 this?" 

11 You are cc'd: 

12 "(a). URA will not accept tax exemption on 

13 ...(Reading to the words)... in return for a full 

14 licence such that after reinvestment relief and interest 

15 costs there is no gain on block 2 to contest with URA. 

16 This all assumes we get deductions for all costs." 

17 So (a), if I have understood it from my simple 

18 non-tax perspective, is about how the acquisition is 

19 reflected for purposes of deductions from tax? 

20 A . No, I think it's about our sales tax. 

21 Q. Sales tax, forgive me, yes. But it is about reflecting 

22 the price in a way to minimise tax? 

23 A . Yes. 

24 Q. (b): 

25 "The tax on Block 1 and 3 is now 231 as against our 
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1 original position of 80." 

2 Just pause there. What is Mr Inch referring to, "as 

3 against our original position of 80"? 

4 A . I think this is our original view of what we -- what our 

5 tax position might be on our sales. 

6 MR JUSTICE BURTON: Is this the one that was thought to be 

7 going to be 92, I think? 

8 A . I t was -- 

9 MR JUSTICE BURTON: And then there was said to be an 

10 unwritten agreement that you might get it down to 50? 

11 A . I t moved around a lot, my Lord. 50 was talked about, 

12 zero was talked about, 90 was talked about. 

13 MR JUSTICE BURTON: Now we are up to 230? 

14 A . Yes, my Lord. 

15 MR QURESHI: "We share the 150 million pain equally with our 

16 partners such that they bear 50 each, non-refundable. 

17 Our net cost is now 131. The basis for this is that we 

18 given them the tax relief on the historic costs which we 

19 agree with URA. They are currently due to pay for this 

20 under the SPA -- value is around 81 million each. 

21 "(c) To fund the 283 million, we pay our 131 million 

22 and the partners put in 76 million each." 

23 Eventually when payment was made, CNOOC and Total 

24 contributed, didn't they? 

25 A . Yes. 
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1 Q. In this manner? 

2 A . No, the amount went up to 313 and we paid a third each. 

3 Q. Yes. 

4 "(d) When the H tax is finally determined the 

5 partners get either 26 million cash back ... or a credit 

6 if they lose. The balance of 231 ...(Reading to the 

7 words)... Government credit." 

8 Can you help us? What was Mr Inch referring to 

9 there: "the balance of 231 and our tax is settled either 

10 from the escrow or by Government credit"? What is 

11 "Government credit"? 

12 A . I think " Government credit "  was the idea that we'd get 

13 some sort of credit out of cost recovery, perhaps, or 

14 against future tax. As regards these numbers, I am 

15 afraid I can't help you. L ike you, I'm a bit lay in tax 

16 matters. 

17 Q. Sorry? 

18 A . I'm a bit of a lay person in tax matters. I can't 

19 really follow what he's saying here. 

20 Q. You might be a lay person in tax matters, Mr Martin, but 

21 you are general counsel/company secretary of Tullow 

22 which you yourself have told us from 27 July onwards was 

23 embroiled in a situation that can perhaps best be 

24 described as a nightmare scenario, correct? 

25 A . Yes. 
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1 Q. On 3 August you write to Mr Atherton in very clear terms 

2 that because there appears to have been 

3 a misunderstanding/mistake as to closing, you would have 

4 to report back to the market, correct? 

5 A . Yes. 

6 Q. Did you report back to the market? 

7 A . No. 

8 Q. Why not? 

9 A . Because things had moved on by that time. W e had 

10 accepted the position. 

11 Q. What had you accepted exactly? That you had 

12 misunderstood the circumstances in which you had paid 

13 out to Heritage? Was that what you had accepted? 

14 A . Yes. 

15 Q. And you had accepted by October 21 that, notwithstanding 

16 the fact that as a matter of law the Ugandan authorities 

17 were not entitled to seek monies from you, pursuant to 

18 the agency notices of 106 and 108 you would pay because 

19 you had agreed to be deemed an agent for those purposes; 

20 that is what you had accepted as well, isn't it? 

21 A . That's r ight, as a result of the commercial pressure on 

22 us at that stage. 

23 Q. Mr -- 

24 MR JUSTICE BURTON: Are you going to come back to the 

25 one-third contributions by the other two joint 
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1 venturers? 

2 MR QURESHI: Subsequently, my Lord, when we get to the MOU. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: If I could ask you now to look at 

5 bundle E6/1452. 

6 MR JUSTICE BURTON: Just before we leave this document, in 

7 relation to D, when the H tax is finally determined -- 

8 this is on the basis that the partners are going to chip 

9 in one-third each, as you have told us -- when the H tax 

10 is finally determined, the partners get either 

11 26 million cash back each if URA win or a credit if they 

12 lose. 

13 Can you just help me what that means? 

14 A . I'm not sure I really follow that myself, my Lord, I am 

15 afraid. I t was an idea that M r Inch had at the time. 

16 MR JUSTICE BURTON: The 26 appears to be 26 of the 76 but 

17 they don't get back 50, seemingly. 

18 A . Yes, I am afraid I can't help you, my Lord. 

19 MR JUSTICE BURTON: Which is rather similar to the 

20 50 million -- unless he is muddling the two up, the 

21 50 million non-refundable under (b). 

22 A . Would you mind giving me the reference again, my Lord? 

23 I closed my file. 

24 MR JUSTICE BURTON: Yes, I am so sorry, 4292. (b) was 

25 dealing with this potential tax charge of your own 
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1 which, as you say, had slithered around and was now 

2 possibly up to 231. You had been prepared to accept 80 

3 of it and you have now discovered the extra 150, you 

4 were going to share the pain equally, and they bore 50 

5 each, non-refundable. 

6 Coming down to (d): when the H tax is finally 

7 determined, the partners get 26 back if URA win, which 

8 seems to be 76 less 50. Maybe this is the way you get 

9 the 50 paid? 

10 A . I don't think there is that linkage, my Lord, with 

11 respect. I think if we go back to -- I really don't 

12 know what was in M r Inch's mind, I'm struggling to work 

13 out the numbers here, but (b) did talk about sharing 150 

14 million pain equally, which would be 50 million per 

15 partner . 

16 MR JUSTICE BURTON: That's it. Maybe this was the way they 

17 made the 50 contribution. 

18 A . They put in 76 each and 50 is the pain. That is just an 

19 idea. 

20 MR JUSTICE BURTON: They get the 76 back but they deduct 50 

21 for pain. 

22 So that is if URA win. Now, or a credit if URA 

23 lose. So the partners get a credit if URA lose; ie, if 

24 URA lose and there is no tax payable by H, then what? 

25 What do the partners do? 
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1 A . W ell, then tax shouldn't have been -- tax wasn't due if 

2 the UR A lose and we shouldn't have had to pay it as 

3 agent. 

4 M R JUST I C E BUR T O N: No. 

5 A . And I think M r Inch was taking the practical view that 

6 we probably would never get the cash back from the UR A 

7 or the Government so the best we could hope for is some 

8 form of credit. 

9 MR JUSTICE BURTON: And you pass on that credit to your 

10 partners? 

11 A . Yes, my Lord. 

12 MR JUSTICE BURTON: There we are. 

13 A . But it was just an idea. 

14 MR JUSTICE BURTON: Mr Inch will no doubt explain this more 

15 thoroughly to us. Yes, thank you. 

16 MR QURESHI: At this juncture, were you concerned -- you, ie 

17 Mr Inch, and you, Mr Martin -- because so far as this 

18 deal structure is concerned, there isn't an email back 

19 from you, Mr Martin. This is not in the context of the 

20 entirety of Tullow being circulated, let alone the 

21 Executive Group. It is a very small band of people who 

22 have been made the subject of this email. 

23 You don't go back to Mr Inch on this email, do you, 

24 on item (d) to provide any clarity or elaboration as to 

25 the legal position? 
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1 A . I don't believe I did. You'll note that the email is 

2 not actually sent to me. I t is just copied to me. 

3 I think he was asking for comments from my colleague, 

4 M r Dickerson, who was more heavily involved with the 

5 ar rangements with our respective partners. 

6 Q. Just help me to understand this. This is an email which 

7 is circulated to a very small number of people. It is 

8 headed "Deal structure". It is written by the group tax 

9 manager. It is the day after the meeting with the 

10 Ugandan authorities, and is this a document which you 

11 recall reading or not? 

12 A . Yes. 

13 Q. And where Mr Inch refers to "Government credit", do you 

14 recall reading that and trying to think through the 

15 implications of that? 

16 A . I recall reading it. I t's a similar point to one that 

17 has been made quite often in this ser ies of emails, that 

18 if we did end up having to pay the tax and the 

19 Government lost the case against H er itage, we would hope 

20 to ask for some sort of credit. W e'd love to get the 

21 money back but that probably wasn't going to be 

22 practical. 

23 MR JUSTICE BURTON: You wouldn't get it back from Heritage. 

24 A . That had not -- I don't believe, my Lord, that had been 

25 uppermost in our minds at this stage. I t was making 
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1 sure that if we paid the money, the UR A did not close 

2 the books and cease the actions. 

3 MR QURESHI: Let us just follow this through, shall we? You 

4 are -- you, Tullow -- Mr Inch is contemplating receiving 

5 a credit from the Government for money that you have 

6 advanced to the URA, isn't he? That is a credit vis à 

7 vis tax, I assume, or is it just going to be some sort 

8 of act of generosity on the part of the URA? I assume 

9 when he is talking about Government credit, he's talking 

10 about a transaction which, to use Tullow's time-honoured 

11 phrase, would be transparent, yes? 

12 A . I'm assuming that's what he's thinking of but this was 

13 an idea in his head and he was asking for comments from 

14 one of our other colleagues. There is no suggestion it 

15 was put to the Government. 

16 Q. It was copied to you as well, wasn't it? 

17 A . Yes. 

18 Q. So when he is referring to "Government credit", he has 

19 in mind there being a situation in which you have paid 

20 out to the Government, correct? 

21 A . Yes. 

22 Q. And this is in the context where you are very much alive 

23 to claiming under the escrow arrangement, correct? 

24 A . Yes. 

25 Q. The indemnity, article 7, correct? 
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1 A . E rm ... 

2 Q. We looked last week on Thursday at, insofar as we could 

3 look because there were numerous redactions, an email 

4 that was headed "Article 7/article 14", and that plainly 

5 is referring to the escrow arrangement? 

6 A . Yes. 

7 Q. So you had article 7 in mind. Just help me understand 

8 this: let us assume that you had paid out to the Ugandan 

9 authorities, you had made a claim against Heritage 

10 pursuant to the indemnity, the fiction that you had 

11 embraced thanks to Mr Mpanga's bright idea on 19 October 

12 held up in our courts, and you were in receipt of monies 

13 from the escrow account. Let us assume all of that has 

14 happened. Heritage's money has gone to the Ugandan 

15 authorities, Uganda eventually loses in arbitration, 

16 which is where Heritage wanted to be, or in court. How 

17 does Heritage get its money back? 

18 A . There were a lot of what-ifs there, M r Qureshi. I'm not 

19 sure I followed it all the way through, but there was no 

20 way we intended to profit from this ar rangement. W e 

21 would give it back if we -- 

22 MR JUSTICE BURTON: No, I don't think anyone is talking 

23 about profit. A simple question, it isn't that 

24 complicated, I don't think, Mr Martin. You are 

25 postulating here the possibility that URA lose and 
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1 Heritage win. So there is no tax due. 

2 A . Cor rect. 

3 MR JUSTICE BURTON: You in the meanwhile have shelled out 

4 the money but your partners have shared a third each of 

5 the amount. 

6 A . Yes. 

7 MR JUSTICE BURTON: Presumably the money in the escrow 

8 account goes back to Heritage. 

9 A . That's r ight. 

10 MR JUSTICE BURTON: Because there is no tax due, they 

11 produce their determination, they get the -- 

12 A . Yes. 

13 MR JUSTICE BURTON: So that is the simple answer you give, 

14 isn't it, to Mr Qureshi? 

15 A . Yes, I wasn't sure that was the question being asked. 

16 MR JUSTICE BURTON: What happens to the money in the escrow 

17 account? It goes to Heritage. 

18 A . I f there's no tax payable. 

19 MR JUSTICE BURTON: I don't know whether that was your 

20 question, but I think it was, Mr Qureshi, is that right? 

21 That was your question: what happens to the money in the 

22 escrow account? 

23 MR QURESHI: Yes, my Lord, but if in the interim, as has 

24 happened here, prior to the tax having been finally 

25 determined, the escrow arrangement indemnity is invoked, 

 

 

 



Page 110 

1 and what happens in the situation where the indemnity 

2 provision is invoked, article 7, escrow funds are 

3 received by Tullow and subsequent to that Uganda loses? 

4 MR JUSTICE BURTON: That is probably for me, rather than for 

5 this witness, but what we are looking at for the moment, 

6 and you are perfectly entitled to explore it, 

7 Mr Qureshi, is: as at this time, when all they have had 

8 is a suggestion from Mr Mpanga about deeming which has 

9 been adopted at the commercial meeting, at this time, 

10 and indeed this is after that meeting, so still 

11 presumably, as we are about to hear, there has not yet 

12 been the mind change, at this stage they are postulating 

13 the possibility that URA will lose and Heritage will 

14 win. The consequence is that the money comes out of the 

15 escrow account and goes to Heritage, and it looks as 

16 though you are postulating that in those circumstances, 

17 never mind making a profit, you and your two partners 

18 will be out of pocket unless Uganda can give you some 

19 kind of Government credit. 

20 A . That's r ight, my Lord. 

21 MR QURESHI: In terms of what was understood by Tullow as of 

22 20 October, could I ask you to look at E6/1452, please. 

23 MR JUSTICE BURTON: I am going to put 608A on that 4292. 

24 MR QURESHI: Thank you, my Lord. 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: This is a document which is a typed-up version 

2 of a manuscript note produced by Mr Inch dated 

3 20 October 2010. Can you see that date on the 

4 right-hand side? 

5 A . Yes. 

6 Q. "Reconvene MOE." MOF. I think it is MOF, Mr -- 

7 MR JUSTICE BURTON: Yes, it is 587. 

8 MR QURESHI: The reason why I say it is -- it is a 

9 reconvene, item 1: 

10 "FKA subcommittees have met. Not know if agreement 

11 to discuss. Long days? Technical side same page? ... 

12 "Joint meeting tomorrow at 10 am. 

13 "Upon reconvening. Areas of agreement; areas of 

14 disagreement; FKK ..." 

15 That is Mr Kaliisa? 

16 A . Yes. 

17 Q. "... brief report on four items." 

18 Were there in fact four items which were the subject 

19 of the discussion with the Ugandans as far as you can 

20 recall? 

21 (Pause for technical reasons) 

22 If we can turn over to 1453, please, "AK" would be 

23 Allen Kagina? 

24 A . Yes. 

25 Q. The first item is: 
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1 "Agreed yesterday [which was the 19th] Tullow to pay 

2 as tax under 108." 

3 Do you see that? 

4 A . Yes. 

5 Q. "Using position as signatory on escrow to pay over 

6 'asset'". 

7 Just pause there. If you can help us, help us; if 

8 you can't then say so. Where Mr Inch is recording the 

9 word "asset" in inverted commas, is he seeking to 

10 reflect the fact that this was the agreement reached 

11 with the Ugandan authorities thanks to Mr Mpanga's whizz 

12 idea? 

13 A . I believe he was briefly reflecting here the fact that 

14 we were deemed to be in possession of this asset. 

15 Q. Hang on. You had agreed to be deemed to be in 

16 possession of the asset, correct? 

17 A . W e agreed that it would be a useful means of moving the 

18 discussions on, yes. 

19 Q. We will go to exactly what the minutes as you amended 

20 state because what you agreed to is to be deemed to be 

21 in possession of an asset. 

22 MR JUSTICE BURTON: That is what he said. 

23 MR QURESHI: Yes. Is there anything in this reflection of 

24 the meeting, so far as the first paragraph is concerned, 

25 that you would disagree with? 
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1 A . A re you on page 1453? 

2 Q. Yes. 

3 A . No. Could I just correct your earlier point. I think 

4 on 1452, I think with respect, M r Qureshi, it is " M O E "  

5 rather than " M O F "  because the meeting reconvened at the 

6 M O E's offices. 

7 Q. Yes, it is, that's right, and FKK is Mr Kaliisa who is 

8 the Permanent Secretary? 

9 A . H e chaired that part of the meeting. 

10 Q. Fred Kabagambe-Kaliisa? 

11 A . That's r ight. 

12 MR JUSTICE BURTON: What does "indemnity for us/down to 

13 wording" mean, do you know? The last sentence on 1453. 

14 A . I think this refer red to M rs K agina's insistence that 

15 all would be fine if we paid under the notice and paid 

16 283 because we had an indemnity under the Act. 

17 Something I struggle to follow , but we accepted that we 

18 would look into it and maybe it was just a matter of 

19 wording at that stage. 

20 MR JUSTICE BURTON: What do you mean "wording"? 

21 A . Wording in the M O U . I t was refer r ing to the tax 

22 indemnity in section 108(5). 

23 MR JUSTICE BURTON: Did you look at the indemnity in 108.5? 

24 A . Yes, my Lord. 

25 MR JUSTICE BURTON: How did you interpret it? 
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1 A . I didn't really know how to interpret it. I t is very 

2 short. 

3 MR JUSTICE BURTON: I am sorry? 

4 A . I t is a very short wording. I t is a line and a half I 

5 think in the section. I t didn't seem -- 

6 MR JUSTICE BURTON: I don't know whether it would be a good 

7 moment to have him shown 108.5? He says it's very 

8 simple and you had an interpretation -- it was obvious 

9 to you what it meant, was it? 

10 A . No, it wasn't, my Lord. 

11 MR JUSTICE BURTON: It wasn't. So you didn't interpret it 

12 then. 

13 A . I was -- at that stage when I say, or Richard said " down 

14 to wording " , I was rather hoping we could expand what it 

15 said in the section when we got down to the M O U because 

16 I didn't think the section was wide enough to cover us 

17 despite what the UR A were telling us. 

18 MR QURESHI: Bundle B1, tab 6. 

19 MR JUSTICE BURTON: I see, yes. Thank you. You thought 

20 that this section was not wide enough to cover you, 

21 despite what the URA were telling you, and you thought 

22 that you would need something in the MOU. 

23 A . Yes, my Lord. I think the sense I got was that the UR A 

24 were saying: " You don't need any more protection from 

25 the Government because you have an indemnity in 108.5 "  
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1 but I wasn't entirely sure of what the scope of this 

2 indemnity was. 

3 MR QURESHI: Is it fair then that what Mr Inch is recording 

4 here is your understanding also that section 108 didn't 

5 appear to provide an indemnity, that would be down to 

6 the wording of the MOU, the contractual document? 

7 A . E ither that or a mixture of the two. I don't think we 

8 were very clear at that stage. 

9 Q. And that's exactly what Mr McDade meant when he said: 

10 "It will be down to the MOU rather than relying on the 

11 law", correct? 

12 A . I don't know what M r McDade meant. 

13 MR JUSTICE BURTON: But did you understand -- you read this 

14 and it says "indemnified in respect of the payment 

15 against all proceedings against you". 

16 A . Yes, I took that to mean, my Lord, that we were 

17 indemnified in respect of any proceedings by H er itage 

18 against us for having paid this money as agent. That's 

19 not the interpretation we were getting back at that 

20 stage from the UR A so there was a bit of confusion. 

21 MR JUSTICE BURTON: There we are. Thank you. I think we 

22 are all ad idem on this. So you were being told that 

23 108.1 was all right? 

24 A . Yes. 

25 MR JUSTICE BURTON: But you didn't agree that and then you 
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1 arrive at this deeming. You are being told that 108.5 

2 will give you protection and you weren't at all sure it 

3 did. 

4 A . That's r ight, my Lord. 

5 MR JUSTICE BURTON: In fact, had you reached the same 

6 conclusion then as you have told us now? 

7 A . I can't remember the timeline, my Lord. Had I reached 

8 that conclusion on 21 O ctober? 

9 MR JUSTICE BURTON: Yes, you have told us now that -- 

10 A . Yes, sorry, I misunderstood the question. Yes, I think 

11 I had. 

12 MR JUSTICE BURTON: -- your belief about 108.5 is that it 

13 only indemnified you "in respect of any proceedings by 

14 Heritage against us for having paid this money as 

15 agent". Is that a view you had at the time? 

16 A . That was my reading of it at the time but we appreciated 

17 we needed some more advice on that. 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: In simple terms, section 108(5) is providing 

20 a shield and not a sword as you understood it, correct? 

21 A . I hadn't thought about it in those terms. 

22 Q. Now that you think about it in those terms would you 

23 agree with me that that is a way of characterising it? 

24 A . Possibly. As I say, I hadn't thought about it in those 

25 terms. 
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1 Q. Could I ask you to turn to bundle E16/4307, please. 

2 Core 2/613 to 632, my Lord. Do you have this, 

3 Mr Martin? 

4 A . Yes. 

5 Q. This is an email from you to Mr Patrick Bitature, 

6 "Record of the minutes of the meeting between Government 

7 and Tullow" and its subject is "Minutes and 

8 Mr Byamugisha"; is that right? 

9 A . Yes. 

10 Q. Who is Mr Byamugisha? 

11 A . M r Byamugisha was a Ugandan lawyer , a very exper ienced 

12 Ugandan lawyer who we asked for an opinion from in 

13 respect of the matter of the tax exemption on block 2. 

14 MR JUSTICE BURTON: Sorry, you say it is in core 2/613? 

15 MR QURESHI: 613, my Lord, and then ends at 633. 

16 MR JUSTICE BURTON: Thank you. 

17 MR QURESHI: So you are sending this to Mr Bitature: 

18 "Latest draft of the minutes. We hope to send these 

19 out before 3 pm. Just adding some extra B2 points." 

20 So third paragraph: 

21 "When we have the instructions ready, could I ask 

22 you to give them to Mr B." 

23 Just help us. When you say "instructions", do you 

24 mean the way that I as a barrister understand 

25 instructions, ie: "Dear Mr X or Miss Y, please find 
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1 attached document 133. This is the issue we would like 

2 you to advise on"? Is that what you mean? 

3 A . Yes. 

4 Q. You are saying "instructions to be prepared"; who was 

5 going to prepare the instructions? 

6 A . I think I say in the last paragraph that one of my 

7 colleagues in London is working on them. 

8 Q. "... and probably come here at the beginning of the week 

9 to follow up on the issues." 

10 Yes? 

11 A . Yes. 

12 Q. Just help me. In terms of Mr Byamugisha, you considered 

13 it necessary to prepare instructions for Mr Byamugisha. 

14 Why? 

15 A . W e were told by M r Bitature that he was an eminent 

16 lawyer in K ampala and his opinion would be respected by 

17 the UR A , and it was the UR A we were having to persuade 

18 of the validity of our tax exemption in clause 23.5 of 

19 that agreement. 

20 Q. Instructions were prepared for Mr Byamugisha? 

21 A . Yes, they were. 

22 Q. Undoubtedly they are not disclosed here because they are 

23 privileged and they are not relevant? 

24 MR JUSTICE BURTON: Both probably, yes. 

25 MR QURESHI: And they are not relevant. But that is how you 
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1 would expect Mr Byamugisha to consider and opine upon 

2 a question of significance for you, yes? 

3 A . What's how , M r Qureshi? 

4 Q. You wouldn't have expected Mr Byamugisha to have 

5 produced an opinion on your block 2 tax point without 

6 instructions? 

7 A . W ell, he knew nothing of the background so that's 

8 correct, yes. 

9 Q. At the bottom: 

10 "PS Elly, David and I are meeting at our offices at 

11 2 pm to finalise the revision to the minutes and you are 

12 welcome to join us if you are free." 

13 Now, the revisions to the minutes, if we can turn 

14 over the page, this is in, helpfully in track change 

15 versions, so the line through is the deletion, underline 

16 is the change, correct? 

17 A . Yes. 

18 Q. You see on the first page we have under "Tullow Oil Plc" 

19 7 "Patrick Bitature" has been deleted, electronically of 

20 course. He is still there pretty much in body and 

21 spirit because we find that he's under his own heading 

22 "Ugandan Investment Authority". Why was that deletion 

23 necessary? 

24 A . Because he was not regarded as part of our team. H e was 

25 the go-between between the two sides and I felt it more 
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1 appropriate that he was under his own designation. 

2 Q. He was never considered as part of your team? 

3 A . H e was considered as -- Tullow informally might have 

4 regarded him as part of our team and I think there's 

5 emails to that effect where we are saying that our team 

6 includes Patrick , but we asked him to get involved on 

7 the basis of an impartial, respected go-between, 

8 respected by both sides. 

9 Q. Yes. So you are sending this across on 22 October. The 

10 meeting was on the 19th and 20th, yes? 

11 A . Yes. 

12 Q. So this is two days -- or a day and a half after the 

13 meeting because it is 11 o'clock in the morning. In 

14 terms of your track changes, would this be right: that 

15 you would have been modifying the minutes of the meeting 

16 with reference to your own notes or would you have 

17 recollected what had happened? 

18 A . A bit of both probably, but clearly I was inviting 

19 everyone round to our offices so we could share our 

20 thoughts. 

21 Q. When you were sharing your thoughts with Elly and David 

22 Mpanga, was there anybody else in possession of minutes, 

23 manuscript minutes, when you were going through the 

24 fairly detailed minute of meeting that the Ugandan 

25 authorities had produced fairly quickly? Can you 
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1 recollect? 

2 A . No, I can't. 

3 Q. But it is possible that you were looking at your own 

4 notes? 

5 A . I t is possible, yes. 

6 Q. Mr Inch wasn't with you, was he? 

7 A . I don't recall. 

8 Q. Because the "PS" to your email, 4307, "Elly, David and 

9 I are meeting" doesn't mention Mr Inch? 

10 A . No, r ight. I don't recall. 

11 Q. Page 4309. We have the opening remarks from the 

12 Chairman, and then halfway in we have: 

13 "The issues and the ensuring discussion on the same 

14 are as hereunder: 

15 "1. Taxes payable on the transfer of Heritage's 

16 interests to Tullow ... 

17 "URA issued an assessment against Heritage for 

18 Capital Gains Tax arising from the transfer referred to 

19 above. URA also issued an agency notice against Tullow 

20 obligating Tullow to withhold the required tax from 

21 payments due to Heritage." 

22 Do you see that? 

23 A . Yes. 

24 Q. Is that how you had understood the 27 July notice: 

25 withhold tax from payments due to Heritage? 
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1 A . I believe so. 

2 Q. "Tullow has since contended that at the time of 

3 receiving the agency notice, payments had already been 

4 made to Heritage, to the URA and into the escrow 

5 account." 

6 Over the page: 

7 "The parties deliberated on the issue and it was 

8 agreed as follows: 

9 "(i) That Tullow would pay 283 million as ... 

10 "And you delete "outstanding" and replace with: 

11 "... tax assessed and demanded by the URA on the 

12 above transaction on the strength of the agency notice 

13 that was issued on 27 July by URA to Tullow pursuant to 

14 section 108(1) of the Income Tax Act." 

15 Why did you delete "outstanding" and replace it with 

16 "assessed and demanded by URA"? 

17 A . I think at that time we probably felt it was a fairer 

18 assessment of where we were in O ctober -- it was 

19 assessed and demanded. 

20 Q. Isn't it right that all of the advice you received 

21 hitherto was that because the 121 million payment had 

22 been made in accordance with section 103, there was no 

23 outstanding tax? That was the advice that you received, 

24 correct? 

25 A . Yes, yes. 
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1 Q. And that meant that no tax was payable; this is why you 

2 deleted "that is payable", isn't it? 

3 A . Yes. 

4 Q. Instead you inserted "assessed and demanded by URA", 

5 yes? 

6 A . Yes. 

7 Q. To sidestep that neat little point about whether or not 

8 tax was outstanding and whether it was payable, correct? 

9 A . I'm not sure it was sidestepping. I t was a better 

10 reflection of the position at this time. 

11 MR JUSTICE BURTON: Where have you put in the word 

12 "payable"? 

13 MR QURESHI: My Lord, deleted. "Payable" has been -- 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: Your Lordship will recall 103, paid 

16 30 per cent, it is not outstanding so there is nothing 

17 more payable. 

18 MR JUSTICE BURTON: Yes, yes, I remember it all. I just 

19 misheard you as saying inserted it. 

20 MR QURESHI: No, deleted. What Mr Martin did instead was 

21 "assessed and demanded". 

22 MR JUSTICE BURTON: Yes, thank you. 

23 MR QURESHI: And I said sidestepping the issue as to whether 

24 it was outstanding and payable, and you don't like the 

25 characterisation of this as sidestepping, correct? 
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1 A . Cor rect. 

2 MR JUSTICE BURTON: Is that something that had come from 

3 Mr Mpanga at the meeting? 

4 A . The drafting, my Lord? 

5 MR JUSTICE BURTON: No, the fact that it didn't have to be 

6 payable? 

7 A . W ell, I think the Tullow view at this time, my Lord, was 

8 that H er itage had paid the deposit, therefore, there was 

9 no further tax payable until the payments were assessed. 

10 MR JUSTICE BURTON: No. So that remained your view. 

11 A . Yes. 

12 MR JUSTICE BURTON: Right, thank you. 

13 MR QURESHI: So that is the first modification. The second 

14 modification, I am not going to say this was a sidestep, 

15 was to add "the agency notice that was issued on 27 July 

16 pursuant to section 108(1)". Why, Mr Martin, did you 

17 emphasise the date of the agency notice? 

18 A . For accuracy, I suppose. 

19 Q. How many agency notices were there at this point in 

20 time? 

21 A . Just one. 

22 Q. We know that much of the debate or discussion concerned 

23 on the part of Tullow centred on timing, getting the 

24 timing right; do you agree? 

25 A . Yes. 
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1 Q. That is the reason why 27 July is placed in here, isn't 

2 it? 

3 A . I can't say now , M r Qureshi, what was in my mind at that 

4 time but to refer to the agency notice by a date, by its 

5 date, seems more appropriate to me. 

6 Q. Mr Martin, the next change is subparagraph (ii): 

7 "The fact that Tullow is to date ..." 

8 MR WOLFSON: There is another one he has added in (i). 

9 MR QURESHI: Yes, I have mentioned that. Thank you. We 

10 won't bother with the subsection (i). That just 

11 demonstrates your understanding of section 108. 

12 Subparagraph (ii): 

13 "The fact that Tullow is to date still a signatory 

14 to the escrow account where the money is kept, Tullow 

15 and URA agree that Tullow shall be ..." 

16 You added "Tullow and URA agree that Tullow shall 

17 be", whereas the original language was "Tullow is deemed 

18 to be". 

19 Explain that change, please, if you can. 

20 A . I think it -- I'm not sure I can explain it fully. I'm 

21 trying to get myself back into my mindset two and a half 

22 years ago. 

23 Q. Just pause, Mr Martin. Again, you very helpfully told 

24 us that when Andy Demetriou had referred to somebody, 

25 I seem to recall the initials were HK, where he talked 
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1 about double dipping, a couple of weeks ago you had 

2 spoken to Mr Demetriou to refresh your own memory or to 

3 acquaint yourself with who HK was. You have looked at 

4 this document in the interim as well, haven't you? 

5 A . Yes. 

6 Q. So we are not refreshing your mind two and a half years 

7 later. You have looked at this on at least one occasion 

8 previously, yes? 

9 A . Yes. 

10 Q. So that's just by way of -- 

11 MR JUSTICE BURTON: Probably more than one occasion. 

12 MR QURESHI: Yes, so I am not asking you to cast your mind 

13 back. 

14 MR JUSTICE BURTON: You nodded in answer to my question. 

15 A . Yes, sorry, my Lord. 

16 MR QURESHI: I'm not asking you to cast your mind back, 

17 Mr Martin, to those frantic days of September 2010. 

18 What I am asking you to do is explain to us why you, 

19 general counsel of Tullow, a highly experienced lawyer 

20 who was a partner at a very well known firm, Vinson & 

21 Elkins, and a partner at another very well known firm, 

22 Dickson Minto, has changed the governmental MOU and 

23 added the words that we have just looked at, "and URA 

24 agree that Tullow shall be". Why was it important to 

25 insert the text that reflects the fact that you have 
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1 agreed with the URA that you shall be deemed to be in 

2 possession? 

3 A . I struggle to see now , M r Qureshi, why I felt the need 

4 to make that change. 

5 MR JUSTICE BURTON: When you said you had changed the 

6 Government MOU, you mean the Government minutes? 

7 A . The minutes. 

8 MR QURESHI: The minutes, my apologies, the minutes. I say 

9 "Government MOU" because in substance this is the text 

10 that is tracked through to the MOU, the operative 

11 paragraphs. 

12 MR JUSTICE BURTON: Did it? It went straight into the MOU? 

13 MR QURESHI: Yes. 

14 MR JUSTICE BURTON: In the meanwhile, at the moment he is 

15 only changing the minutes not the MOU. 

16 MR QURESHI: My apologies. 

17 MR JUSTICE BURTON: That is to come. 

18 MR QURESHI: Yes. 

19 MR JUSTICE BURTON: Thank you. 

20 MR QURESHI: You can't help us as to why you added 

21 a reference to the agreement with Tullow with the URA 

22 that you should be deemed to be in possession? 

23 A . No. 

24 Q. And equally, I assume you can't help us as to why it is 

25 that you added the last sentence at paragraph (ii): 
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1 "URA and Tullow also agreed that accordingly 

2 section 108(5) of the Income Tax Act shall be deemed to 

3 apply to indemnify Tullow in respect of the payment." 

4 You can't help us with that either? 

5 A . W ell, I think the Government's version of these minutes 

6 had missed out any reference to section 105 which they 

7 have relied on quite heavily as something that should 

8 have given us comfort, so we wanted to make reference to 

9 it. 

10 MR JUSTICE BURTON: Yes. 

11 MR QURESHI: So "we", you mean you? 

12 A . W ell, Tullow . 

13 Q. Yes. 

14 MR JUSTICE BURTON: That is consistent with what you told us 

15 just five minutes ago. 

16 A . Yes. 

17 MR QURESHI: If we go over to 4311, 4312, 4313, there are 

18 substantial amendments, track changes. 4316. 4316, the 

19 prelude to this is 4315 under the heading 

20 "Operatorship". The paragraph started: 

21 "The experience with Tullow's operatorship and 

22 environment management in the country to date has not 

23 demonstrated that the company has the competence 

24 required to effectively handle the environmental demands 

25 of EA1 in exploration, development and production." 
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1 That is how the paragraph that started. You changed 

2 it to: "In the view of the Government" and so on and so 

3 forth, yes? 

4 A . Yes, I haven't found that. Oh, sorry, 4315, last 

5 paragraph. 

6 Q. 4315. Is this fair: the Government is being critical 

7 about Tullow's operatorship and environment management 

8 in the country to date, yes, and you are saying: well, 

9 that is your view? 

10 A . That's r ight. 

11 Q. And then you seek to insert a riposte to the 

12 Government's criticism on page 4316, some three or four 

13 paragraphs, correct? 

14 A . Yes, yes. 

15 Q. Page 4327, please. Do you have this? 

16 A . Yes. 

17 Q. At the bottom was the email that sent you the minutes 

18 which we looked at, the Government -- the first document 

19 we looked at, yes? 

20 A . Yes. 

21 Q. Mary Nankabirwa to you on 21 October at 6 o'clock. We 

22 can see you reply to Mary Nankabirwa on 22 October 

23 at 1.50. 

24 My friend wants to point out that she has a Yahoo! 

25 address. Yes, indeed. So you write to Miss Nankabirwa, 
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1 cc Mr Mpanga and Mr Matsiko, and you identify in 

2 paragraph 3: 

3 "You will see that we have suggested that the 

4 detailed legal arguments on the block 2 tax issues 

5 should be moved to an annex. This is because in our 

6 view there is a limited audience among the meeting 

7 attendees for that level of detail and that having so 

8 many pages on those issues in the middle of the minutes 

9 detracts from an assessment of the key agenda issues 

10 which follow. I hope you agree." 

11 Just explain what you meant there. We saw that 

12 there were five or six pages of learning, for better or 

13 worse, misplaced, sustainable or otherwise, that the 

14 Ugandan authorities had sought to deploy in response to 

15 your block 2 exemption point, yes? 

16 A . Yes. 

17 Q. So they have articulated an argument, right or wrong, 

18 and you want to shunt that argument out of the minutes 

19 into an annex. The block 2 argument was quite an 

20 important argument, wasn't it? 

21 A . I t was, but there were half a dozen key issues to be 

22 covered in these minutes and were discussed at the 

23 meeting and as I am saying in this reply email, I think 

24 the audience for the detailed arguments on block 2 was 

25 quite limited and if we put them in the middle of the 
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1 minutes rather than putting them in an annex -- not 

2 shunting them to an annex in the sense that we hoped 

3 they would be ignored, we wanted them to be reflected, 

4 but it just seemed more appropriate that we concentrate 

5 on the key issues that everyone was keen on. 

6 Q. Mr Martin, could I ask you to turn to 4410, please. Do 

7 you have it? 

8 A . Yes. 

9 Q. This is an email exchange between Richard Inch and Andy 

10 Demetriou. If we just go halfway down the page: Andy 

11 Demetriou to Richard Inch re Ajay. This is all about 

12 somebody who is coming to Uganda and whether or not he 

13 could be met by Mr Demetriou. Andy Demetriou, 

14 22 October, 7.54: 

15 "I am in a workshop and missed all activity over the 

16 last 24 hours. Could you give me a two sentence summary 

17 please?" 

18 Do you see that? 

19 A . Yes. 

20 Q. And from Richard Inch to Andy Demetriou: 

21 "Process with technical committee is now down, 

22 essentially with no more than both sides reiterating 

23 their positions on most things. The 283 million is 

24 done." 

25 Do you see that? 
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1 A . Yes. 

2 Q. That is Mr Inch telling Mr Demetriou, in the summary 

3 fashion that has been sought, that the parties have 

4 agreed on the 283 million, yes? 

5 A . Yes. 

6 Q. He is not saying: "Subject to A, B or C." He is quite 

7 emphatic, isn't he? 

8 A . Yes. 

9 Q. And that was the position as of 19/20 October, wasn't 

10 it? 

11 A . W ell this is what he said in a -- 

12 MR JUSTICE BURTON: Is that your view? You were there at 

13 the meeting. If Mr Demetriou -- 

14 A . No, my Lord -- 

15 MR JUSTICE BURTON: -- had asked you for a summary is that 

16 what you would have said? 

17 A . I think I might have put a bit more flesh on the bones. 

18 I'm not sure the agreement at that stage with the UR A 

19 was capable of being put in two sentences. 

20 MR QURESHI: Put it in two sentences for us, please, if you 

21 could. 

22 A . I'm not sure I can. 

23 Q. You were there. You have just said the agreement with 

24 the URA was capable of being put in two sentences. Put 

25 it in two sentences. 
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1 A . Sor ry, I said the opposite. 

2 Q. Sorry, not capable of being put in two sentences? 

3 A . Yes. 

4 Q. If this email had been cc'd to you, let's say, and you 

5 had read "283 million is done", would you have been in 

6 a position to amplify that and if so how? 

7 A . Yes, I would have been in a position to amplify it. 

8 Whether or not I would have done, given that it is an 

9 internal communication with Tullow I'm not sure I would 

10 have seen the need. 

11 MR JUSTICE BURTON: Do you disagree with the words "The 

12 283 million is done"? 

13 A . My Lord, with respect, I'm not sure I understand the 

14 sense that M r Inch was trying to get across by saying 

15 the 283 is done. I t was done in the sense that we 

16 agreed to pay it. I'm not sure it was done in any other 

17 sense in terms of working out what happens once we've 

18 paid. 

19 MR QURESHI: So, so far as you are concerned, to say that 

20 the 283 million deal is done, if "done" is unqualified 

21 that is not correct? 

22 A . That's correct. 

23 Q. All right. Just explain to us what the qualification 

24 is. 

25 MR JUSTICE BURTON: I think we have done on this. He says 
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1 as far as he was concerned it was agreed to be paid but 

2 the precise way in which it was to be expressed was yet 

3 to be discussed. Is that right? 

4 A . Yes, that's r ight, my Lord, sorry. 

5 MR QURESHI: If I could ask you to look at page 4416. It is 

6 the same email in the middle of the page: 

7 "The 283 million is done. The outstanding points 

8 are our tax and the EA3 extension." 

9 That is the same as what was said before: 

10 "As it stands we could simply go to the courts on 

11 the tax but we are having some back door chats with the 

12 URA to see if there is scope for a deal. If so we might 

13 wrap that up in a proposal for M7." 

14 Just pause there. "Back door chat with the URA", 

15 what do you understand that to refer to? 

16 A . I don't know specifically. I can only assume M r Inch 

17 was having some discussions with people in the UR A . 

18 This was about our block 2 tax exemption. 

19 Q. Do you within Tullow have more than one email address? 

20 A . No. 

21 Q. Are you aware whether Mr Inch has more than one email 

22 address? 

23 A . No. 

24 Q. If we look at 4410, at the top of the page, the 

25 "from/to" bit, do you see it, 4410? 
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1 A . F rom and to, yes. 

2 Q. It is Richard (full stop) Inch, isn't it? 

3 A . Yes. 

4 Q. If we look at page 4416, it is RI (underscore) Inch? 

5 A . Yes. 

6 Q. Can you help us as to whether or not Mr Inch, whether it 

7 was usual for people within Tullow to have more than one 

8 email address? 

9 A . I don't think it is more than one email address. I t is 

10 just a different way of our system throwing these things 

11 up. As you type in the addressee, sometimes it gives 

12 the full name, sometimes it gives the shortened name. 

13 I don't understand it but it is the same email address. 

14 Q. All right. Let us take 4416. Andy Demetriou to Richard 

15 Inch, this is the update: 

16 "Thanks, do you feel there is scope for a strong 

17 future working relationship with our GOU stakeholders if 

18 we were ever to go to court? Do they have the goodwill 

19 and maturity to make this differentiation?" 

20 Do you see that? 

21 A . Yes. 

22 Q. Who would the GOU stakeholders be? 

23 A . I don't know who he was refer r ing to, but I'm assuming 

24 the extended group of stakeholders including the 

25 Ministry of Energy, M inistry of F inance, UR A , PEPD . 

 

 

 



Page 136 

1 Q. And then we have an answer from Mr Inch to Mr Demetriou: 

2 "FKK [this is Mr Kaliisa from the Ministry of 

3 Energy] and CK ..." 

4 Who is CK? 

5 A . Chris K assami, the Permanent Secretary in the M inistry 

6 of F inance. 

7 Q. "... seem to be quite keen on the idea. AK ..." 

8 Is that Allen Kagina, do you think? 

9 A . Yes. 

10 Q. "... I believe is in a more nuanced position. At one 

11 level she seems to have very little discretion in her 

12 role, unlike say the UK tax authorities. So going to 

13 court is for her is partly a requirement, partly 

14 something that takes a difficult decision away from her. 

15 On the other hand, she is definitely showing some 

16 interest in a deal and my gut feel is she would like 

17 a reasonable deal because M7 would like it." 

18 This is a deal with regard to your own tax? 

19 A . Yes, it is. 

20 Q. "A big issue for us in this though is that the EA2 

21 exemption matter is something for arbitration, not the 

22 Ugandan courts." 

23 Why is that? 

24 A . Because that's what the PSA for block 2 said. That is 

25 the petroleum production sharing agreement, my Lord. 
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1 Q. "That is a significant emotional dimension." 

2 Was that an emotional dimension for Tullow or 

3 somebody else? 

4 A . I think he's refer r ing to an emotional dimension for the 

5 Ugandan authorities. 

6 Q. Could I ask you to look at 4457, please. Core 2/671, 

7 my Lord. This is an email from Mr Tim O'Hanlon, 

8 Tuesday, 26 October 2010, 4.13. You are not copied on 

9 this but help us if you can. We have the heading 

10 "Tullow Uganda troubles"; do you see that? 

11 A . Yes. 

12 Q. Fifth paragraph. This is Mr O'Hanlon providing 

13 a summary to somebody called John Bamanisa. Do you know 

14 who that is? 

15 A . No, I don't. 

16 MR JUSTICE BURTON: Was I not told that he's Total? 

17 I thought I was told. 

18 A . No, there is a Jean, my Lord, at Total but it is not 

19 that name. 

20 MR QURESHI: The fourth paragraph is April to June. Then we 

21 get: 

22 "Energy minister Onek then declared that the 

23 purchase of the assets by Tullow was not consented by 

24 ...(Reading to the words)... the courts decide on the 

25 matter and the 283 million is released from escrow. 
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1 This was not acceptable to Museveni, who described 

2 Tullow as 'having let the criminal escape'. So Tullow 

3 must pay 283 million of its own money and recover (if it 

4 can) the other 283 [million] from the escrow later." 

5 Pause there. If you can help us, where Mr O'Hanlon 

6 states very clearly that Tullow must pay the 283 million 

7 of its own money and recover if it can the other 283 

8 from escrow later -- if it can -- would it be fair to 

9 say that as of 26 October Tullow was concerned with that 

10 as being the central question in terms of payment out to 

11 Uganda? 

12 A . Sor ry, what was the central question? 

13 Q. Recovering from the escrow funds? 

14 A . I t was just one of the issues we were dealing with at 

15 the time. I t wasn't the central. There were half 

16 a dozen issues that we were under pressure on. I'm not 

17 sure it was the central question. 

18 Q. But Mr O'Hanlon recognises that if there is going to be 

19 any recovery, it is going to be from the escrow. He 

20 doesn't identify anywhere else, yes? 

21 A . That is how M r O'Hanlon is depicting the position to 

22 some unknown fr iend, I guess. 

23 Q. Could I ask you to look at 44 -- 

24 MR JUSTICE BURTON: I am sure it was in one or other 

25 skeleton that I was told this was a report by 
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1 Mr O'Hanlon to -- because it ends "Bon chance demain et 

2 merci beaucoup pour etre un des vrai et rare patriots 

3 congolais". I don't know. I was told, I thought, that 

4 it was a report by Mr O'Hanlon as to how things were 

5 getting on to one of his co-venturers and I wouldn't 

6 have got this except from reading this document which 

7 I have done, because I have marked it up, because it was 

8 referred to in one or other skeleton. 

9 A . I think there is another email to that effect which 

10 actually is a report to Total, my Lord. I t is not this 

11 one. I t is some later one, I think . 

12 MR JUSTICE BURTON: There we are. If either of the authors 

13 of the skeleton own up to it I withdraw that suggestion 

14 but I don't know where I have got it from. 

15 MR QURESHI: We will check. I'm sure between us we will 

16 identify the reference. 

17 MR JUSTICE BURTON: Does Jean Bamanisa not appear in the -- 

18 MR WOLFSON: My learned friend has obviously delegated the 

19 writing of his skeleton to his juniors. It is actually 

20 my learned friend's skeleton at page 77, where one of my 

21 learned friend's juniors has erred, Homer has nodded. 

22 Your Lordship is absolutely right. 

23 MR JUSTICE BURTON: It is probably right to say Homer 

24 because he didn't write all the Iliad either, did he? 

25 MR WOLFSON: Quite. I picked that example specifically, 
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1 my Lord. At paragraph 77 it does say: "When informing 

2 Total, Mr Tim O'Hanlon said", and the quote. That is 

3 where your Lordship got it from. 

4 MR JUSTICE BURTON: Yes, thank you. There it is. 

5 MR QURESHI: It is a document that has my name on it so I 

6 take full responsibility. 

7 MR JUSTICE BURTON: But it is not right. It is a report by 

8 Mr O'Hanlon, to obviously someone who needs a detailed 

9 report. "Here we are Jean", he says in the sixth, 

10 "surrounded by enemies." But there we are. Perhaps 

11 somebody can Google Mr Bamanisa to find out who he is. 

12 MR QURESHI: Mr Martin, could I ask you next to look at the 

13 document in the same bundle, page 4459 and 4460. If we 

14 start at the top of 4460, it is an email from 

15 Richard Inch to Allen Kagina, 26 October at 8 o'clock. 

16 This is about Tullow's tax. Do you agree? 

17 A . I -- 

18 Q. Just look. 4460? 

19 A . Yes. You asked me if it is about Tullow's tax. I'm not 

20 sure it's exclusively about Tullow's tax. 

21 Q. This particular point: 

22 "I agree your understanding that there is no 

23 deduction in respect of the cost of the shares. All 

24 I men by suggesting the 30 per cent of book profit as 

25 a compromise figure is that reflects the economic 
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1 position ..." 

2 A . Sor ry, I have it on 4460. 

3 Q. Yes, 4460. Do you have it? 

4 A . Yes. 

5 Q. It is the top part of the email chain, 26 October, 

6 8 o'clock: 

7 "All I mean by suggesting the 30 per cent of book 

8 profit as a compromise figure is that reflects the 

9 economic position and as such could be seen as 

10 a reasonable basis for agreement. 

11 "So far as the actual underlying tax calculation 

12 goes, there would have to be some compromise and 

13 interpretation by both of us to come up with an agreed 

14 number. I think that should be achievable though as it 

15 was for the 283 million." 

16 If you can help me, help me. If you can't, you 

17 can't. This is Mr Inch addressing the Tullow tax 

18 liability, isn't it? 

19 A . Yes. 

20 Q. Turn over the page. Mrs Kagina to Mr Inch: 

21 "Richard, no I'm not sure I understand. Tax is 

22 imposed and collected by law ..." 

23 In this case, of course, Mr McDade would say the MOU 

24 rather than relying on the law: 

25 "... not by compromise. Even the 283 million 
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1 position is clearly given in the law. We spent a long 

2 time last week on this matter showing the meeting the 

3 provisions covering the collections." 

4 This is with regards to your tax, isn't it? 

5 A . No, this is Richard in the previous email had said: 

6 " I think that should be achievable though as it was for 

7 the 283 " . You can ask M r Inch but my understanding of 

8 that was that we felt we had compromised by agreeing 

9 this deemed possession point, and then M rs K agina comes 

10 strongly back saying, " Tax is imposed and collected by 

11 law not by compromises. "  So in her view, her consistent 

12 line from the beginning has been that: " The notice is 

13 valid and you are liable to pay this tax. "  

14 Q. Let us see what happens, shall we? Mr Inch goes back 

15 the very next day in the morning, because she's emailed 

16 at half past six. It is the second paragraph: 

17 "As I said, this would require some movement from 

18 the URA on the interpretation of the law relating to the 

19 various items shown as it equally requires movement from 

20 us on the treatment of EA2. Overall, though, the 

21 proposal represents a reasonable legal framework within 

22 which we could agree a figure ..." 

23 This is your tax liability: 

24 "... much as we see the position on the 283 from our 

25 side. Perhaps it wasn't very clear from the meeting but 
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1 we certainly felt we had moved quite some way from the 

2 strict legal interpretation to accommodate your position 

3 on the 283 million." 

4 That last sentence, is that an accurate reflection 

5 of how Tullow felt it had adjusted its position? 

6 A . Yes, I think it is. W e felt we had found a compromise 

7 whereby -- 

8 MR JUSTICE BURTON: Which wasn't a strict legal 

9 interpretation. 

10 A . The Tullow view at the time, my Lord, was that the 

11 27 July notice wasn't valid. 

12 MR JUSTICE BURTON: As at October 27, that is still your 

13 view? 

14 A . Yes, my Lord. But we had found a compromise to move on. 

15 MR JUSTICE BURTON: Yes, I understand that. But I'm just 

16 looking to see when the sea change comes, that is all. 

17 It hasn't yet come. 

18 A . I t hasn't yet come. 

19 MR JUSTICE BURTON: All you have done so far is agreed 

20 a compromise which was not in accord with the strict 

21 legal position. 

22 A . Our view of the str ict legal position, my Lord, yes. 

23 MR QURESHI: This is as of 27 October, yes? 

24 A . Yes. 

25 MR QURESHI: Could I ask you to look at the document at 
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1 4884, please? 

2 MR JUSTICE BURTON: Shall we take a short break? 

3 MR QURESHI: Yes. 

4 MR JUSTICE BURTON: We are going into core 3 presumably, are 

5 we? 

6 MR QURESHI: My Lord, yes. Yes, that's right. 

7 A . Which volume, M r Qureshi? 

8 MR QURESHI: Mr Martin, you are on E16/4484. 

9 MR JUSTICE BURTON: Can I ask this: I asked you on the first 

10 day what the state of play was in the arbitration and 

11 I was told that you were awaiting the award. I don't 

12 know how long it has been awaited for. 

13 MR QURESHI: Since September, my Lord, 2012. 

14 MR JUSTICE BURTON: Well, I wonder whether there could be 

15 a letter, and if it needs to be a joint letter then 

16 I would have thought that the Government of Uganda could 

17 be prevailed upon through the good offices of the 

18 claimants who have the benefit of the MOU to secure 

19 their cooperation, a joint letter but if it has to be 

20 a single letter, so be it, really today or tomorrow to 

21 the arbitrators to say that Mr Justice Burton is very 

22 anxious to know the outcome of the arbitration and if it 

23 could be at all possible to produce in the very near 

24 future he would be very grateful. 

25 MR QURESHI: Their award, my Lord? 
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1 MR JUSTICE BURTON: Yes. I know we may only find that they 

2 find they have jurisdiction, in which case we are a long 

3 way away. If they find that they don't have 

4 jurisdiction, and it is most unlikely that there would 

5 be a successful appeal against that, but that is 

6 a matter for whoever considers that, at least that is 

7 some extra substance to our knowledge? Do you think you 

8 may be able to procure the Government of Uganda to 

9 assist in making a joint request? It is no prejudice 

10 for me to point to the memorandum of understanding. 

11 They agreed to supply witnesses if necessary and we 

12 haven't had that, so a signature to a letter I am sure 

13 would be feasible. 

14 MR QURESHI: Just so that my Lord understands that no 

15 confidentiality point is taken against us which it may 

16 be by the Ugandan authorities. 

17 MR JUSTICE BURTON: Yes, but you are not revealing anything 

18 at the moment, but what I will expect to be revealed is 

19 the result. But we are not adducing, we are not 

20 pre-judging that. A joint letter at the judge's request 

21 to the Arbitrators to ask whether it could conceivably 

22 be possible that the award could be made within the very 

23 early course would, I would have thought, be sensible. 

24 MR QURESHI: The only point I would make is that of 

25 course -- your Lordship will have read the CPR 31.22 
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1 application that was made before Mr Justice Teare. 

2 MR JUSTICE BURTON: Yes. 

3 MR QURESHI: A point that was raised subsequent to that 

4 which I am alive to and I am not seeking to criticise 

5 anybody is there was some exchange of emails between 

6 those instructing me and Messrs Ashurst, and 

7 Messrs Ashurst clarified their position eventually but 

8 there was some suggestion that even the decision of 

9 Mr Justice Teare was not a matter that could be the 

10 subject of public reading, dissemination. And so my 

11 only concern at this juncture is that if an award is to 

12 be delivered by the Arbitrators, plainly that is caught 

13 by confidentiality. 

14 MR JUSTICE BURTON: Well, the result can't be caught by 

15 confidentiality. The content of the award, the 

16 reasoning and all that kind of thing, unless both 

17 parties agree to waive the confidentiality, I would have 

18 thought is covered by conference(?), but the fact that 

19 there is an arbitrators' decision that either there is 

20 jurisdiction or there isn't jurisdiction can't possibly 

21 be confidential and that is all I am asking. 

22 MR QURESHI: Absolutely, my Lord. 

23 MR WOLFSON: I have taken instructions, my Lord. If my 

24 learned friend's solicitor would prepare a letter, we 

25 are more than willing to ask to see if the Ugandan 
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1 Government will sign this. It may not quite come within 

2 the scope of the MOU but whether it does or doesn't, we 

3 will ask. We see the force of your Lordship's position, 

4 and the more knowledge we have on this point the better. 

5 MR JUSTICE BURTON: Good. Right. Just before half past 

6 three, thank you. 

7 (3.20 pm) 

8 (A short break) 

9 (3.30 pm) 

10 MR WOLFSON: My Lord, can I just confirm those instructions 

11 which I was given that we will obviously seek to clarify 

12 the letter. But of course the sooner my learned 

13 friend's solicitors can get us a draft, the better. 

14 MR JUSTICE BURTON: Yes, I would like it to go tomorrow or 

15 even tonight. Clearly these are very busy arbitrators 

16 and no doubt have a lot to think about but September is 

17 a long time ago. 

18 MR WOLFSON: Can I just confirm, to make sure there is no 

19 misunderstanding, the position is that there has been no 

20 decision or award in the arbitration on the jurisdiction 

21 point to date because obviously we are not part of it 

22 and we don't know but we are working on that basis. 

23 MR QURESHI: Yes, my Lord, what I was going to suggest is as 

24 follows: with regards to arbitrators, your Lordship will 

25 no doubt be familiar from days in practice that when 
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1 arbitrators, would not uncommonly delay the delivery of 

2 the award there is a reluctance, reticence on the 

3 parties themselves as to who prods first. 

4 MR JUSTICE BURTON: Exactly. That is why I suggested 

5 a joint letter. You don't want to upset them but 

6 a joint upset may be no harm. 

7 MR QURESHI: We have been discussing this and what we are 

8 going to suggest is a formulation of -- 

9 MR JUSTICE BURTON: Blame it on me. 

10 MR QURESHI: No, my Lord, we are not blaming it on anybody. 

11 MR JUSTICE BURTON: I would prefer you to blame it on me. 

12 I would prefer you to say: Mr Justice Burton has asked 

13 the parties. And then there can be no criticism of the 

14 parties for writing. 

15 MR QURESHI: My Lord, the formulation we had in mind which 

16 we were going to obviously share with my learned friend 

17 was one where we would write to the Arbitrators politely 

18 identifying the date of the jurisdiction hearing and 

19 asking for an update from the Arbitrators as to when the 

20 award on jurisdiction was going to be provided. 

21 MR JUSTICE BURTON: You can do that but I think you should 

22 add, this is what is prompting it: Mr Justice Burton who 

23 is presently hearing the dispute between Heritage and 

24 Tullow is very anxious to know the result of the 

25 decision as soon as possible -- something of that -- and 
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1 has asked us to write this letter. 

2 MR QURESHI: Yes, my Lord. 

3 MR JUSTICE BURTON: Or has asked that this letter be written 

4 is probably better because I am not asking Uganda. But 

5 has asked for this letter to be written because I think 

6 a polite enquiry -- how long was the hearing? 

7 MR QURESHI: It was a four day hearing, my Lord. 

8 MR JUSTICE BURTON: There we are. Commercial court judges 

9 would be heavily criticised if they waited this long. 

10 MR QURESHI: A two day hearing, my Lord. My memory is 

11 obviously -- 

12 MR JUSTICE BURTON: Yes, as I say, I am not proposing to be 

13 critical. They are very busy men and maybe they found 

14 it a difficult question. But I think sufficient time 

15 has gone past for that now to be justification as to 

16 considerable concern and it is not for me to be involved 

17 in any concern. I am just anxious to know the answer. 

18 MR QURESHI: I am sure the Ugandan authorities and those 

19 instructing me are as if not more anxious to know the 

20 answer. We certainly have discussed communicating with 

21 the Arbitrators. 

22 MR JUSTICE BURTON: Right. 

23 MR QURESHI: It is just a question of how one 

24 communicates -- 

25 MR JUSTICE BURTON: And not wanting to disturb and upset. 
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1 That is the same of course when parties write to a judge 

2 who has sat on a judgment for months. You don't want to 

3 be the one who rocks the boat but if it is a joint 

4 letter and particularly, as I say, blame it on me. Is 

5 that all right? 

6 MR QURESHI: My Lord, I'll take instructions. 

7 MR JUSTICE BURTON: Thank you. 

8 MR QURESHI: 4484, Mr Martin, bundle 16. 

9 MR JUSTICE BURTON: It is some ammunition for the commercial 

10 court to use I suppose when people say, "Oh, we want to 

11 go to arbitration and not to bother with the court." 

12 Yes. 

13 MR QURESHI: 4484, Mr Martin is an email from you to 

14 Martin Shearman. 

15 A . Yes. 

16 Q. The High Commissioner to Uganda, correct? 

17 A . Yes. 

18 Q. "Forward M7 letter and abbreviated minutes, copied 

19 Andy Demetriou." 

20 Martin, the message below [this is Friday 

21 29 October] and attachments will bring you up-to-date on 

22 the week's developments. PS Ann Grant sends her best 

23 regards to you and your wife." 

24 Who is Ann Grant? 

25 A . She is a non-executive director on Tullow's board. 
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1 She's ex-Foreign Office and clearly knows 

2 Martin Shearman well. 

3 Q. And his wife evidently? 

4 A . Yes. 

5 Q. Then underneath that we have Graham Martin, an email 

6 that you had sent earlier, it seems, to Mr Heavey and 

7 others within Tullow. Item 1: 

8 "M7 letter which Patrick is arranging to deliver 

9 today." 

10 This is Patrick Bitature? 

11 A . Yes. 

12 Q. Just help us, in terms of Mr Bitature, the honest 

13 broker, just help us in terms of mechanics. How does 

14 one deliver a letter to the President in these 

15 circumstances, are you aware? 

16 A . Not the exact mechanics, no. Var ious people seem to 

17 have thei r ways of deliver ing them and M r Bitature 

18 obviously had his. 

19 Q. Item 2: 

20 "Abbreviated minutes. Same as you saw yesterday 

21 which Patrick is hoping to get to you. I have given him 

22 a couple of copies signed by me." 

23 We can look at the abbreviated minutes shortly but 

24 why would you have signed the abbreviated minutes? 

25 A . W e were trying to get the Government side to accept 
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1 a record of the meeting and we failed to reach agreement 

2 with them on the long form minutes so I produced some 

3 abbreviated minutes hoping I'd captured the points 

4 and -- 

5 Q. Can we just look at those. 4488 to 4491. Is this 

6 a summary record? 

7 A . Yes. 

8 Q. Page 2 under the heading: "Taxes payable it was agreed 

9 as follows". 

10 Do you have that? 

11 A . Yes. 

12 Q. 1 is essentially the same as the draft that you had 

13 amended, correct? 

14 A . Yes. 

15 Q. And 2 is the same as the draft that you had amended? 

16 A . Yes. 

17 MR JUSTICE BURTON: When you say the draft that you had 

18 amended without your amendments? 

19 MR QURESHI: With his amendments. It is a clean -- what the 

20 Microsoft Word aficionados would describe as a "clean 

21 version" not a track change version. 

22 MR JUSTICE BURTON: Yes, so this was submitted by you for 

23 them was it or was this something they did agree? 

24 A . They didn't ever agree, my Lord. M inutes were never 

25 signed. 
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1 MR JUSTICE BURTON: So this is your amended slimmed down 

2 version but it incorporates on our point all the points 

3 you wanted to make? 

4 A . Yes. 

5 MR JUSTICE BURTON: Thank you. 

6 MR QURESHI: Then we have other things happening. Item 1: 

7 "We are finalising the papers to challenge the 

8 Minister's decision on Kingfisher. This has to be 

9 lodged no later than 16 November. It's beginning to 

10 look as if we'll have to file this in court anyway so 

11 we'll be trying to keep it low key. It is however 

12 a public document and the press are likely to get wind 

13 of it. So we'll need a press release ready to explain 

14 the situation. I'll work on that." 

15 Press release? You are general counsel? 

16 A . Yes. 

17 Q. You have a PR person, some call them spin doctors, but 

18 that is not what I'm going to call them. But it is 

19 Mr Cazenove, isn't, Chris Cazenove? 

20 A . No, it is M r Chris Per ry the head of investor relations 

21 who would produce press releases. 

22 Q. But you were going to work on the press release in this 

23 context? 

24 A . I think I meant by that I'd work on a couple of 

25 paragraphs or bullets and they would work it into the 
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1 topping and tailing of a press release. 

2 Q. Could I ask you to look at 4485. This is the letter 

3 dated 29 October. We can see that it is sent by 

4 Mr O'Hanlon, page 4487. The last paragraph at the 

5 bottom of 4485 under the heading, "Tax payable by 

6 Heritage"; do you see that? 

7 A . Yes. 

8 Q. "I am very pleased that together with the URA we have 

9 found a solution acceptable to all parties to enable 

10 Tullow to pay 283 million to the Government bringing 

11 total payments on the account of the taxes due by 

12 Heritage to 404. We confirm that this payment will be 

13 made by Tullow within ten works days of Tullow's signing 

14 its sale agreements with Total(France) and CNOOC 

15 (China)." 

16 That is a fairly clear and emphatic statement of 

17 Tullow's position in that paragraph, isn't it? 

18 A . Yes. 

19 Q. Could I ask you to turn next, please, to the document at 

20 4506, please. Do you have that? 

21 A . Yes. 

22 Q. This is Mr Heavey to Tim O'Hanlon, Graham Martin, 

23 yourself, Andy Demetriou, subject: newspapers. Half 

24 nine in the evening: 

25 "Can we get a friendly reported [reporter I assume] 
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1 to write an article with Graham about the effect [on] 

2 Tullow of its policy in the new UK and EU rules 

3 regarding corruption and doing business in Africa. It 

4 can state our policy since 1986 of no compromise has 

5 worked in our favour. The new EU rules do not effect us 

6 as we have followed this code from day one..." 

7 et cetera. 

8 Just tell us what the new EU rules are? 

9 MR JUSTICE BURTON: Does any of this matter to us? 

10 MR QURESHI: I am just asking about the -- 

11 MR JUSTICE BURTON: Unless it has something relevant to the 

12 case let us not go into sidetrack. 

13 MR QURESHI: Could I ask you to look at 4512, please. This 

14 is an email from Mr Demetriou to Mr O'Hanlon and 

15 yourself and Brian Glover attaching a global witness 

16 report on Uganda. This is a report that was produced 

17 in October 2010. This is the report that prompted the 

18 email from Mr Heavey, isn't it? 

19 A . Sor ry, I have lost the previous reference. Does the 

20 timeline bear that out? I can't remember . 

21 Q. Yes, that was an October 2010 report and this is 4560, 

22 1 November. 

23 A . Possibly. 

24 Q. Just help us on the following. There are just a couple 

25 of references I'd like your help on. 4512. 
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1 "Hi everyone, please find attached the global 

2 witness report on oil and gas in Uganda. Further, I met 

3 with Mr Martin..." 

4 That is Mr Shearman? 

5 A . Yes. 

6 Q. "The British Government would consider writing foreign 

7 secretary level in support of Tullow." 

8 MR JUSTICE BURTON: Then it may go into next Sunday Sunday 

9 Times; is that right? 

10 MR QURESHI: Sorry, my Lord? 

11 MR JUSTICE BURTON: That may go into next week Sunday Times? 

12 MR QURESHI: My Lord ... 

13 MR JUSTICE BURTON: You are not a Sunday Times reader. 

14 MR QURESHI: No, I'm pleased to say. 

15 MR JUSTICE BURTON: Unfortunately you didn't get a mention, 

16 Mr Qureshi, neither did your opponent but there it is. 

17 MR QURESHI: "The British Government would consider writing 

18 another letter or telephone call at foreign secretary 

19 level in support of Tullow. This would probably focus 

20 upon the previous conversation, ie we asked you what you 

21 said you wanted for Tullow to pay Heritage taxes, we 

22 understand that cash is now on the table so what is the 

23 hold up? We agreed that this card may be played only 

24 one more time and that we should reassess the situation 

25 after next meeting with M7." 
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1 2: 

2 "He made it clear that he was our fan [it seems like 

3 you have got lots of fans] but emphasised that 

4 procedurally he should already be reporting any possible 

5 or even suggested cases of corruption, bribery and fraud 

6 by UK listed companies to the UK Serious Fraud Office 

7 for further investigation. He was very supportive and 

8 informed me in any scenario he will hold out until the 

9 very last possible opportunity. I am sure we are all 

10 clear of the ramifications of such information leaking 

11 to local provocateurs." 

12 First, Martin Shearman is saying he already should 

13 be reporting any possible or even suggested cases of 

14 corruption and he would hold out until the very last 

15 possible opportunity. Now, if he is saying that he 

16 should already have reported but he will hold out until 

17 the very last possible opportunity, why do you think he 

18 would do that? 

19 A . I'm not sure I read it like that, M r Qureshi. This 

20 is -- that's the way you are reading it. This is 

21 M r Demetr iou's -- 

22 MR JUSTICE BURTON: I don't know what the point of this is, 

23 Mr Qureshi. If you have some allegation of corruption 

24 to make against the claimants let's have it out in the 

25 open, but I haven't really followed any of it yet. If 
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1 they were corrupting people, they don't seem to have 

2 done terribly well so far. 

3 MR QURESHI: My Lord, there is no pleaded suggestion of 

4 corruption your Lordship has seen. 

5 MR JUSTICE BURTON: Then don't let's bother with it then. 

6 Yes. 

7 MR QURESHI: I just wanted to ask one question on this 

8 document. The last sentence: 

9 "On my part I assume that London is currently 

10 liaising with CA in Uganda to ensure to ensure our 

11 preparedness to immediately respond." 

12 Who is CA? 

13 A . I think he's refer r ing to our corporate affairs team in 

14 Uganda. 

15 Q. Could we turn to bundle 17, please could I ask you to 

16 look at the document at page 4604. Do you have that, 

17 Mr Martin? 

18 A . Yes. 

19 Q. This is an email from Mr O'Hanlon to Mr Demetriou 

20 providing as an attachment what is described as a script 

21 for a meeting with M7, Mr Museveni, on 11 November; is 

22 that right? 

23 A . I t is a scr ipt for a meeting with the President, yes. 

24 Q. Could I ask you, if you can help us, help us; if you 

25 can't you can't. Page 4605, introduction: 

 

 

 



Page 159 

1 "If private one on one." 

2 First bullet point: 

3 "At this stage you must have realised that our Irish 

4 have our brutish traits. While our hearts are in the 

5 right place and we are tenacious we are often accused of 

6 being slow learners ...(Reading to the words)... 

7 imagine a Uganda without your Excellency at the helm. 

8 Yet it has never occurred to us until now to offer our 

9 help at this time. Please guide us as to whether and 

10 how we can help you and your team at this vital moment 

11 in Ugandan history." 

12 Pausing there, if you can help us, help us. Any 

13 reason why Mr O'Hanlon would have stated this to be 

14 discussed if private one on one? 

15 A . I can only -- this meeting didn't take place. I can 

16 only assume it is to do with the allegations which were 

17 flying around K ampala at the time that we had bribed 

18 certain committee members and Government officials, all 

19 of which were proved to be false on the basis of forged 

20 documents. 

21 Q. Just help us here. So why would that mean that 

22 Mr O'Hanlon would only want to say this in private to 

23 Mr Museveni who's in charge? He's the President, isn't 

24 he? 

25 A . Yes. 
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1 Q. So he's making an offer of support -- 

2 MR JUSTICE BURTON: Again, I can't see what the relevance of 

3 it is to this case. If you want to go on with this line 

4 of cross-examination, I don't want to stop it, but tell 

5 me what the relevance is. 

6 MR QURESHI: In your witness statement, Mr Martin, you have 

7 emphasised how it is that at paragraph 22: 

8 "It is important for Tullow to develop deep 

9 relationships with the Government and peoples of the 

10 countries in which you invest." 

11 Do you recall? 

12 A . Yes. 

13 Q. Page 41. Is this offer of help an illustration of the 

14 development of deep relationships in practice? 

15 A . I have no idea what M r O'Hanlon was -- these were his 

16 private scoping notes for a meeting he hoped to have 

17 which he in fact didn't have. W e were just trying to 

18 build up, to re-establish the trust we thought we had 

19 with the President which seemed to have been lost from 

20 the meeting at Jinja. 

21 Q. Over the page, 4606 under the "introduction continued": 

22 "We had two working sessions with the team." 

23 Do you have this? 

24 A . Yes, I have. 

25 Q. Who would he be referring to when he says "the team"? 
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1 A . I think he's refer r ing to the Government's technical 

2 team or negotiating team. I t went by different names. 

3 Q. "... and we agreed with the URA on the main subject of 

4 how Tullow immediately pays Heritage's remaining tax sum 

5 of 283 million." 

6 Yes? 

7 A . Yes. 

8 Q. This is a message that Mr O'Hanlon intended to convey to 

9 the President as of 11 November 2010, correct? 

10 A . Yes. 

11 Q. Could I ask you to look at 4577, now, please. The type 

12 is rather small here, my Lord. Mr Martin has brought 

13 a magnifying glass. We'll have to make do. 

14 MR JUSTICE BURTON: Was there a private meeting with the 

15 President? 

16 A . I don't believe there was, my Lord. Not at that point. 

17 There was one about a week later . Sor ry, not a private 

18 meeting, no. 

19 MR JUSTICE BURTON: About how much later? 

20 A . I t was the Gulu meeting was the next time we met the 

21 President on the 18th I think it was of November , about 

22 a week after that memo. 

23 MR QURESHI: Mr Martin, if we could start at the bottom of 

24 the -- Graham Martin to Richard Inch, Ezra Wanzira, 

25 Alisdair Murray, Reshma Shah, Daniel O'Neill, Friday, 
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1 5 November, agency procedures under sections 106 and 

2 108. Do you see that? 

3 A . Yes. 

4 Q. This is 7.36 in the morning, yes, from what I can make 

5 out or is it 10 -- 

6 A . I think it is 10.07. 

7 Q. Okay. All right, 10.07 in the morning. We have an 

8 email at -- just to track it through in terms of timing 

9 because we have the precursor to this it seems which is 

10 at 4575, 4576 from Daniel O'Neill to Reshma Shah copying 

11 yourself and Richard Inch. Do you see it? 

12 A . Yes. 

13 Q. This is Mr O'Neill, plainly it is redacted: 

14 "Re Heritage traction 4, bottom of page 4575, top of 

15 4576. Beneath the redaction you have: 

16 "In relation to the tax agency notice..." 

17 Can you see it? 

18 A . Yes. 

19 Q. "... and whether Tullow is obliged to pay amounts owing 

20 to Heritage under the SPA ...(Reading to the words)... 

21 I don't have any further details of what Tullow's 

22 position is at this stage. I understand that this is 

23 a sensitive issue and is being considered in the context 

24 of the broader negotiations taking place in Kampala. 

25 I have copied in Graham and Richard in case they are 
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1 able to shed any light on this issue." 

2 And then we have, it would appear your answer at 

3 10.07. Page 4577: 

4 "Richard, I have been giving more thought to the 

5 mechanism for payment of the working capital amount 

6 minus 20 million to the URA under an agency notice 

7 rather than to Heritage." 

8 "Approximately 2 million" sorry. 

9 MR JUSTICE BURTON: I am sorry, where were you reading from 

10 which was the prior email to this? 

11 MR QURESHI: Bottom of page 4575, bundle E and then over the 

12 page at 4576. Does your Lordship have it? 

13 MR JUSTICE BURTON: 4575 is redacted. You were reading 

14 from? 

15 MR QURESHI: Just the bottom. 

16 MR JUSTICE BURTON: Reshma Shah's email. 

17 MR QURESHI: No, below that, Daniel O'Neill, 5 November 8.23 

18 to Reshma Shah, Graham Martin and then he goes over the 

19 page to Reshma Shah, Graham Martin Richard Inch. 

20 MR JUSTICE BURTON: I see and then in relation to the tax 

21 agency agency -- 

22 MR QURESHI: Yes, he's saying it is a sensitive issue. 

23 "Can Richard or Graham shed light on this?" 

24 And what we have, it would appear, at 10 o'clock is 

25 Mr Martin writing to Mr Inch and copying Mr O'Neill and 
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1 Miss Shah as follows: 

2 "I have been giving more thought to the mechanism 

3 for payment of the ... 20 million to the URA under an 

4 agency notice rather than to Heritage. 

5 "Preliminary conclusions: 

6 Section 106 only applies where the tax payable is 

7 not the subject of a dispute. Despite Heritage not 

8 having followed the correct procedures in relation to 

9 the tax deal on the 100 million additional payment, 

10 there can be no doubt that they dispute the tax. 

11 "Section 108 however refers to a non-resident 

12 taxpayer and to payment up to but not exceeding the 

13 amount of tax due. By Heritage not having followed the 

14 proper appeal procedure it would seem that the tax 

15 assessed on the 100 million ie 30 million is now due." 

16 MR JUSTICE BURTON: So the 30 million is now due but by 

17 implication that you don't mention the 278 so that you 

18 think is not due -- 281. 

19 A . I think this may be leading to a different point, 

20 my Lord. 

21 MR JUSTICE BURTON: The second heading. 

22 "Section 108: 

23 "By Heritage not having followed the proper appeal 

24 it would seem that the tax assessed on the 100 million 

25 is now due." 
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1 You haven't dealt in terms with the -- 

2 A . No, I wasn't being asked that question. 

3 MR JUSTICE BURTON: You weren't being asked, right. 

4 MR QURESHI: The third bullet point: 

5 "Rather than rely on the 27 July agency notice 

6 [which is what you referred to in the MOU] at which time 

7 we have argued we did not owe Heritage any money or 

8 possess an asset of theirs it would be preferable for 

9 the URA to serve a fresh notice on us at the point in 

10 time when we are in possession of an asset including 

11 money belonging to the nonresident taxpayer." 

12 Then the next two points are tantalizingly redacted. 

13 The last point: 

14 "Unlike section 106 section 108 does not seem to 

15 require a copy of the notice to be served on the 

16 taxpayer." 

17 Just help me on that point. Where did you derive 

18 that understanding from? 

19 A . I'm guessing it is the wording of the section but I'd 

20 have to look at the two sections again. 

21 Q. At this point in time why would that be relevant? 

22 A . I'm not sure I can answer that. I'm not sure. 

23 Q. You plainly thought it was relevant which is why you 

24 identified it. There is no rush, Mr Martin. These are 

25 your words. If you can help us, can you help us? 
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1 A . I think I'm assuming that if fresh notice had been 

2 served and it wasn't required to be sent to Her itage, 

3 then we would have the element of surprise. 

4 Q. Why was the element of surprise important? 

5 A . I think this discussion arose out of the close to 

6 agreement on the amounts we would have to pay H er itage 

7 under the SPA and we were plainly concerned that we 

8 might be obliged under the agency notice we had received 

9 to pay it to the UR A instead of H er itage. W e didn't 

10 want to end up in -- we didn't want to -- if we hadn't 

11 paid H er itage there would have been a call under our 

12 bank guarantee and we didn't want that to happen. 

13 MR JUSTICE BURTON: But this never happened. 

14 A . No, my Lord. 

15 MR QURESHI: If I didn't hear you as a result of dropping my 

16 bundles, could you explain why the element of surprise 

17 was important to you? 

18 A . I think we wanted a bit more time to think through the 

19 issues. These were quite complicated issues. W e had 

20 plainly reached agreement with the UR A we'd pay them 

21 some money. Under the SPA we clearly owed H er itage some 

22 money and we were a bit torn as to who we should pay the 

23 money to, under what legal authority we'd be paying the 

24 money. 

25 Q. Isn't it also the case that you knew that the 27 July 
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1 agency notice had not actually been served on Heritage? 

2 A . No, we didn't know that for sure. 

3 Q. You didn't know that for sure? 

4 MR JUSTICE BURTON: You were still of the same view as you 

5 had been previously? 

6 A . Yes, my Lord. 

7 MR QURESHI: Could you look at 4575, please. The only part 

8 of the text that we can see from Reshma to Daniel 

9 O'Neill copying yourself and Richard Inch: 

10 "Re Heritage transaction -- further questions. 

11 "Hi Dan, thanks for this redaction." 

12 And then: 

13 "In respect of the agency notice agreed this is 

14 a sensitive issue and is being considered in the context 

15 of the broader negotiations taking place in Kampala." 

16 Just help me. It seems everyone in Tullow agreed 

17 that it is a sensitive issue because you have not got 

18 back, even though Mr O'Neill has invited you and Mr Inch 

19 to shed light if you can. So it seems you were in 

20 agreement that it is sensitive. Why is it sensitive? 

21 A . I t is sensitive because I think , as I had explained, we 

22 were about to reach agreement to pay a certain -- to 

23 finalise the SPA amounts we owed to H er itage and if the 

24 UR A were fully aware of that, then they could insist we 

25 pay them rather than H er itage. So we were caught 
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1 between who we should pay. I t wasn't a happy position 

2 either way. 

3 MR JUSTICE BURTON: What do you mean by "assuming for now 

4 that the advice we receive is that an agency notice 

5 issued is legally enforceable on Tullow"? This was only 

6 relating to any monies that might now be forthcoming to 

7 be paid under the SPA; is that it? You are not dealing 

8 with the 300 -- 

9 A . They are not my words, my Lord, but that's the way 

10 I would read that, yes. 

11 MR JUSTICE BURTON: But she is not addressing either the 30 

12 or the 283. 

13 A . I don't believe so. 

14 MR QURESHI: Could I ask you to turn to 4617. Do you have 

15 it, Mr Martin. 

16 A . Yes, I do. 

17 Q. This is an email from you on 11 November, 12.33, it is 

18 attaching the board meetings of the 26 October meeting. 

19 Budget and plan presentation. Agreed positions of 

20 version 1, agreed positions of version 2. If you can 

21 help us, because it is not in the bundle here, what were 

22 the two agreed position documents that you were 

23 referring to here? 

24 A . I don't recall but I might if I saw them. I f you could 

25 point me to some other documents in here I might 
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1 recognise them. 

2 Q. My Lord, I am not in a position to be able to identify 

3 documents called agreed positions because they don't 

4 find themselves in the chronological bundle. 

5 MR JUSTICE BURTON: No. Mr Inch is not debarred from 

6 discussing the matter with his solicitors at the moment. 

7 So I would have thought can he find out. 

8 MR WOLFSON: My Lord, I am sure he can. 

9 MR JUSTICE BURTON: Thank you. 

10 MR QURESHI: So you are "enclosing draft minutes of the last 

11 board meeting in a short document produced by the SMC." 

12 What was the SMC? 

13 A . I t was our senior management committee at the time. 

14 Q. "... on the plan and budget discussion. This reflects 

15 some issues raised during the issue which will be 

16 addressed prior to the next board meeting." 

17 This is in the aftermath of the 19/20 meeting in 

18 Uganda, isn't it? 

19 A . Yes. 

20 Q. And the letter has gone out on 23 October to Mr Museveni 

21 from Mr O'Hanlon saying: we have agreed to pay the 283, 

22 yes? 

23 A . Yes. 

24 Q. If we can turn over the page, 4618. Minutes of the 

25 board, a meeting held at the Wyndham Grand Hotel, 
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1 Chelsea Harbour on 26 October, 9.30. You are present? 

2 A . Yes. 

3 Q. First page, redacted. Second page, redacted. Third 

4 page under the heading "Uganda": 

5 "Graham Martin summarises the current situation in 

6 Uganda, having circulated and advanced the minutes of 

7 the recent meetings between Tullow and the Government." 

8 So plainly the board had that? 

9 A . Actually, M r Qureshi, if I could just stop you there for 

10 a second with respect. I think my memory has been 

11 jogged those two papers, agreed position version 1, 

12 agreed position version 2, are more than likely to be 

13 the two sets of minutes, the shortened version and the 

14 longer version. 

15 Q. That is helpful. Thank you very much. 

16 A . I think , but no doubt someone can check . 

17 Q. Thank you. So in any event, the board has those 

18 minutes? 

19 A . Yes. 

20 Q. And we have the language that we have looked at. We are 

21 not going to look at it again. 

22 "Various questions were raised by the board on the 

23 current situation including the desirability of 

24 operatorship of block 1 and the challenge to the 

25 minister's decision to remove the Kingfisher field. On 

 

 

 



Page 171 

1 operatorship, it was agreed that our strategic and 

2 commercial position is improved by maintaining our aim 

3 of securing operatorship block 1 but that we may revisit 

4 this issue after the farmdowns have been issued." 

5 Then a redaction. Then: 

6 "The board also expressed concern that the minutes 

7 did not adequately cover the indemnity from the 

8 Government for the proposed 283 million cash payment in 

9 the event that it was not recovered from the escrow 

10 account." 

11 Here am I right in surmising that the minutes is in 

12 fact the agreed version 1 and 2? 

13 A . Yes. 

14 Q. The minutes of the 19/20? 

15 A . I t is more than likely to be that. I'm almost certain 

16 that is the case now when I read this. 

17 Q. Given that you were present and this is a discussion -- 

18 MR JUSTICE BURTON: Sorry, I am lost now. Agreed version 1 

19 and 2. I didn't think there were any minutes ever 

20 agreed. 

21 A . No, there weren't. I think the documents, my Lord, 

22 were -- had the title " agreed versions " . They were 

23 never actually agreed with the Government. 

24 MR JUSTICE BURTON: So it is the long form minutes as 

25 amended by you and the short form minutes incorporating 
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1 your amendments of the long form. 

2 A . Yes, and I must have given the document title the 

3 agreed -- 

4 MR JUSTICE BURTON: All I am questioning is the word 

5 "agreed". Agreed by you but not agreed by the 

6 Government? 

7 A . Cor rect. 

8 MR JUSTICE BURTON: Thank you. 

9 MR QURESHI: "The board expressed concern the minutes did 

10 not adequately cover the indemnity from the Government 

11 for the proposed 283 million cash payment." 

12 This is a subject that you were addressing. Can you 

13 help us as to what this sentence addresses, what was the 

14 particular concern of them? 

15 A . I think the concern of the board, like mine, was that 

16 while the Government were asking us to rely on 

17 section 108(5) for our indemnity, we'd struggled to see 

18 exactly how that was going to cover us fully, and 

19 clearly the board had the same concerns. 

20 MR JUSTICE BURTON: So it was therefore up in the air as to 

21 what would happen if the Government lost on that. If 

22 the Government won on tax, the monies in the escrow 

23 would not be payable out to Heritage. 

24 A . W e -- as long as it was a final decision, my Lord, we 

25 should have been able to recover the monies from the 
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1 escrow account. 

2 MR JUSTICE BURTON: Without any further documentation? 

3 A . W ell the documentation called for on the escrow 

4 agreement, I think the decision of the court or tr ibunal 

5 and a legal opinion confirming that -- 

6 MR JUSTICE BURTON: I am sorry taking time, but at that 

7 stage you didn't have if memorandum of understanding, so 

8 if there was no tax payable, then of course Heritage get 

9 their money back and you were at the moment, as the 

10 board says, concerned about how if at all you would get 

11 the money back. 

12 A . That's r ight. 

13 MR JUSTICE BURTON: But if Heritage lost the argument, the 

14 money in the escrow account ought to be paid to the 

15 company. 

16 A . Strictly -- 

17 MR JUSTICE BURTON: But you haven't yet got any kind of 

18 agreement that the Government would pay it back to you. 

19 A . That's r ight. 

20 MR JUSTICE BURTON: So it is both aspects that are unclear 

21 at the moment; is that right? 

22 A . C learly I wasn't able to adequately explain to our board 

23 how we were covered. 

24 MR JUSTICE BURTON: In either event. 

25 A . That's r ight, my Lord. 
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1 MR JUSTICE BURTON: Right. Because your advice was still 

2 that you couldn't rely on the validity of the 

3 section 108 notice in order to rely on that to get your 

4 money back from Heritage. 

5 A . That's r ight, my Lord. 

6 MR JUSTICE BURTON: Right. 

7 MR QURESHI: If I could ask you, Mr Martin to refer to the 

8 document at 4632. This is an email that starts off at 

9 1351 from Richard Inch to yourself. It is summarising 

10 a meeting with Lawrence Kiiza and there are six 

11 paragraphs E to F, yes. 

12 A . Yes. 

13 Q. "He understood there had been a TC meeting today and was 

14 surprised that we hadn't been at it." 

15 What is a TC meeting? 

16 A . I think he's refer r ing to a technical committee meeting 

17 of the Government. 

18 Q. (b) is about the 2A exemption. (c): 

19 "He was quite clear [this is Lawrence Kiiza] that in 

20 his view M7 is the only decision maker and that process 

21 with the committee was hopeless." 

22 (d) is about Bbumba having two items on her agenda 

23 with M7. 

24 "Some IMF issues and our deal. He was quite candid 

25 that they needed the cash. She is back tomorrow and he 
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1 is hoping to see her on Sunday with a briefing paper on 

2 the tax issues. This is with a view to proposing that 

3 she had a one-to-one discussion with M7 only next week. 

4 And asks for a mandate to negotiate a proposal with us." 

5 This says negotiate a proposal regarding your tax 

6 liability, yes? 

7 A . I believe so. 

8 Q. "This is LK's proposal. I asked if Chris supported 

9 this." 

10 Chris being Chris this gentleman Kassami? 

11 A . I believe so. 

12 Q. "He said Chris agreed the committee approach wasn't 

13 going to reach a decision but I didn't get the sense 

14 this had been discussed at all. 

15 "(e) his understand is that Kagina has not issued 

16 the objection notice against the Heritage appeal. He 

17 says the general view is that we have agreed to pay the 

18 tax and there is no need for any further Government 

19 action. In addition to the letter I have already sent 

20 Kagina his view is that we should send something to the 

21 minister's committee to make it absolutely clear we need 

22 the URA to complete the assessment. I will draft 

23 something up along those lines." 

24 You are forwarding it to Mr Heavey. 

25 "See below, Kagina's position is staggeringly 
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1 incompetent." 

2 What aspect of Mrs Kagina's position was 

3 staggeringly incompetent? 

4 A . I think it was the understanding we got from this, which 

5 subsequently proved to be completely wrong, that the 

6 Government were not going to challenge the H er itage 

7 objection notice relying on us just to pay the tax. 

8 Q. But that wasn't necessarily -- paragraph (e) makes it 

9 clear that Mr Inch's understanding is that Kagina has 

10 not issued the objection notice because the general view 

11 is that Tullow has agreed to pay and there is no need 

12 for any further Government action, correct? 

13 A . This is M r Inch reporting on what M r K iiza said so when 

14 it says, " he says " , this is M r K iiza saying the general 

15 view is we have agreed to pay the tax and there is no 

16 need for further Government action. 

17 Q. So if that is the general view, and there is nothing 

18 here no say that Mrs Kagina does not share that view, if 

19 that's the view in Uganda then she didn't issue an 

20 objection notice because that's a decision she'd made. 

21 Not because of incompetence, isn't it? 

22 A . I t wasn't very respectful of me to refer to it like 

23 that. W e were just seeing massive commercial pressure 

24 on us and the possibility of the UR A -- possibility as 

25 we thought of the UR A not challenging the H er itage 
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1 appeal and the tax books being closed on it. 

2 Q. You see, what happened is there is an email. Mr Inch 

3 has written to you on 12 November and we see at 4635 

4 there is an email to -- do you have it? 

5 A . Yes. 

6 Q. Allen Kagina and Mr Moses Kajubi and Akol Doris and 

7 others in the URA, copied to you: 

8 "Further to our recent discussions on this matter 

9 I have taken advice from KA regarding the best approach 

10 to the collection from Heritage both for the original 

11 assessment and the additional assessment for 30 million. 

12 "The starting point for collection against either 

13 assessment is of course the issuance of an objection 

14 decision by the URA. As you know, the deadline for the 

15 objection decision in respect of the original assessment 

16 is 16 November which I understand is a public holiday. 

17 I am sure the objection decision has been issued." 

18 That is not quite what Mr Inch was told by Mr Kiiza 

19 in the email that we have just looked at. He had been 

20 told by Mr That Mrs Kagina had not issued the objection 

21 decision. So I'm sure the objection decision has 

22 been -- 

23 MR JUSTICE BURTON: He is just being polite. 

24 MR QURESHI: Indeed. 

25 "But just in case it hasn't I hope you will 
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1 understand at this stage I do need to stress how 

2 fundamental this is to fund the 283 million. If the 

3 deadline is not met, the Heritage objection will be 

4 given effect by election such that the deposit of 121 

5 will be refundable and any further collection from 

6 Heritage in respect of the original assessment either by 

7 URA or ourselves completely barred. The additional 

8 assessment will have the effect of accelerating the due 

9 date for the tax to be paid under that assessment. So 

10 in both cases the advice we have received is for 

11 decisions to be issued as quickly as possible if not 

12 done already." 

13 MR JUSTICE BURTON: Yes. What is the question? 

14 MR QURESHI: We have clear advice being given to the Ugandan 

15 authorities as to how they should not only formulate but 

16 ensure that they place an objection to Heritage's 

17 position on tax liability; is that right? 

18 A . W e were trying to remind them of the deadline by which 

19 they needed to issue the objection decision, yes, but 

20 that seems a little bit ar rogant on our part because the 

21 UR A were apparently going to do this all along. 

22 Q. 4646, please. This is an email from Tim O'Hanlon to 

23 Patrick Bitature, Elly Karuhanga, subject: dream 

24 scenario. 

25 "My dream scenario would be to spirit the attached 
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1 document" -- this is the 11 November script, do you 

2 recall? 

3 A . Yes. 

4 Q. "... on to M7's bedside table tonight or tomorrow 

5 night." 

6 This is on 15 November. Of course there was going 

7 to be a meeting with Mr Museveni, his Excellency, on 

8 18 November, correct? 

9 A . I don't think we'd heard that at this stage. 

10 Q. "It is of course my script for when we met and so you 

11 could say, well, then there's no need is there. But 

12 there again there are a lot of issues covered in the 

13 document. Each bullet could be expanded into 

14 discussion. There are perspectives described which not 

15 one of our many tormentors has ever explained to M7. 

16 Nor ever could. What chance have I with all of these 

17 North Korean technocrats around him?" 

18 Just explain who are the North Korean technocrats? 

19 MR JUSTICE BURTON: What is the script? 

20 A . I believe he's refer r ing to the scr ipt, my Lord -- 

21 MR JUSTICE BURTON: Which one? 

22 A . The 11 November , the November scr ipt which M r O'Hanlon 

23 had prepared in anticipation of a meeting. 

24 MR JUSTICE BURTON: The one which you don't think ever did 

25 appear on M7's bedside table or at all? 
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1 A . That is my understanding. 

2 MR JUSTICE BURTON: Yes. 

3 MR QURESHI: Andy Demetriou. 

4 "My only comments, I think you should place more 

5 emphasis on the fact that we have found a solution to 

6 the Heritage tax issue as he and his team requested some 

7 time ago and now we've done everything that we've been 

8 asked to do. All we need to conclude payment is 

9 a mutually agreeable accountable document." 

10 What does that mean, a mutually agreeable 

11 accountable document? 

12 A . I have no idea. Andy is not a lawyer or -- I don't know 

13 what he meant by that. 

14 Q. "... in the form of a..." And then there is a redaction. 

15 MR JUSTICE BURTON: Is it redacted? 

16 MR QURESHI: Yes, my Lord, it seems to be. 

17 MR JUSTICE BURTON: I thought it was an underlining in the 

18 email. 

19 A . I t may just be that he didn't know what to call it. 

20 MR JUSTICE BURTON: Exactly, in the form of a whatever. 

21 MR QURESHI: I see. 

22 MR JUSTICE BURTON: But it is not the usual form of 

23 a redaction. It would be difficult to see how anything 

24 could be redacted. 

25 MR WOLFSON: I am sure that is not a redaction. I'll check. 
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1 MR QURESHI: Perhaps I have expressed it somewhat 

2 inelegantly. It is Mr Andrew Demetriou redacting 

3 because of course in the nature of redactions one has 

4 to -- 

5 MR JUSTICE BURTON: I don't think it is a redaction. 

6 I think it simply means in the form of whatever is 

7 necessary. 

8 A . That would be my understanding, my Lord, yes. 

9 MR JUSTICE BURTON: "And of course our payment to you is 

10 subject to Tullow being paid by the partners." "Our 

11 payment to you". I see, this is what he is suggesting 

12 that you should say to the Government. 

13 A . Yes, my Lord. 

14 MR QURESHI: Then matters move forwards, 4648. There is an 

15 email from you which you sent, it would appear, from 

16 your iPad; is that right? 

17 A . This is from A idan. I f we are looking at the same one 

18 it is from A idan to me from his iPad. 

19 Q. Underneath it. 

20 A . Sor ry, that's probably from my BlackBer ry. 

21 Q. 18 November, 5 o'clock. 

22 "They have now taken 3A off the table and have said 

23 no arbitration on 2. Time out while we wait for M7." 

24 Just help us, this is on 18 November? 

25 A . Yes. 
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1 Q. Where was this? 

2 A . This was in Gulu, Northern Uganda. 

3 Q. Can you just help us, how far is Gulu from Kampala? 

4 A . I don't know in miles but it was well over an hour's 

5 flight, probably an hour and a half's flight. I think 

6 it is about a five or six hour car journey. 

7 Q. In terms of the Gulu meeting who went with you? 

8 A . M r O'Hanlon and M r Inch from Tullow, M r Bitature from 

9 the UR A and the K A A team of M r K abatsi, M r Mpanga and M r 

10 K ambona. 

11 Q. And what about Mr Karuhanga? 

12 A . No, he wasn't at that meeting. 

13 Q. Why was that any particular reason? 

14 A . No idea. 

15 Q. When was the first time that you had heard of or met 

16 Mr Peter Kabatsi? 

17 A . I had met M r K abatsi at some point early in the 2010 -- 

18 I don't think any earlier -- just as one of the partners 

19 in thei r office. I think I had a cup of coffee with 

20 many of thei r partners at some point in 2010. 

21 Q. Was that the only time that you met him prior to the 

22 Gulu meeting? 

23 A . I didn't know Peter well. I might have met him twice in 

24 the K A A offices. I don't recall how many times. 

25 Q. So far -- is this right or wrong -- you haven't had any 
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1 advice or input from Mr Kabatsi, when I say you, this is 

2 Tullow; is that right? 

3 A . That's r ight. 

4 Q. You go to Gulu on 18 November? 

5 A . Yes. 

6 Q. It is a four, five hour drive; is that right? 

7 A . W e went by plane. 

8 Q. Forgive me, you went by plane. When did you know that 

9 the Gulu meeting was on? 

10 A . I don't recall. I think it's in the email trail. 

11 I think there was a reference to it, but certainly very 

12 short notice. W e might have heard the day before. 

13 I think there was something in the email trail 

14 suggesting that. 

15 Q. A day or two's notice? 

16 A . Yes. 

17 Q. When you received this notice and you were assembling 

18 your team who decided who from KAA would join you? 

19 A . I don't know . I don't recall. I don't recall. I'm 

20 trying to remember . Certainly E lly would have been 

21 instrumental in those discussions trying to work out who 

22 was most appropriate. And we were anticipating that 

23 a large part of the discussions at Gulu would be around 

24 the block 2 tax exemption and given that Peter was 

25 Solicitor G eneral at the time that document was entered 
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1 into, I think somehow it emerged that he would be a good 

2 person to have at the meeting. 

3 Q. Had you received the opinion from the other gentleman 

4 whose name I can't pronounce now, you mentioned a Mr B? 

5 A . M r Byamugisha, yes, I think we had received that by that 

6 time. I don't remember the date we received it. 

7 Q. He didn't go with you to Gulu? 

8 A . No. 

9 Q. Any reason? 

10 A . W e didn't even consider it I don't think . W e had his 

11 opinion. No. 

12 Q. Had Mr Kabatsi opined on the block 2 tax exemption at 

13 this point? 

14 A . Not to my knowledge I don't think . 

15 Q. Had Mr Kabatsi opined on any aspect of your dealings 

16 with the Ugandan authorities by this point? 

17 A . I don't believe so. 

18 Q. So just help us. In terms of Mr Kabatsi's presence in 

19 the Tullow group that flew to Gulu that wasn't as 

20 a result of his inclusion by you, correct? 

21 A . W ell, his inclusion came out of discussions with K A A as 

22 to who would be the most appropriate to have there and 

23 if that was thei r advice, as it might have been, I was 

24 happy to go along with that given his seniority. 

25 Q. Mr Karuhanga wasn't there, yes? 
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1 A . No, for some reason I don't think he was in the country 

2 or he wasn't -- no, he certainly wasn't there. I don't 

3 remember the reason. 

4 Q. Is it conceivable that because Mr Karuhanga wasn't able 

5 to travel with you to Gulu he was suggesting that 

6 Mr Kabatsi takes his place? 

7 A . I don't recall why E lly wasn't there. 

8 Q. So you travelled to Gulu. Can you help us, what time 

9 did you arrive? 

10 A . Quite early in the morning, about nine, somewhere 

11 between 9 and half past nine. 

12 Q. So it was a very early flight? 

13 A . Yes. 

14 Q. And Gulu, where did you meet the President? 

15 A . Some kind of State House I think . 

16 Q. How long did you have to wait before the meeting? 

17 A . An hour or so perhaps. 

18 Q. During the course of that hour do you recall discussing 

19 with Mr Kabatsi or Mr Kambona or Mr Mpanga -- the three 

20 of them were present, correct? 

21 A . Yes. 

22 Q. Do you recall having any discussion with them about the 

23 Heritage tax issue? 

24 A . I don't remember the specific discussions of that 

25 morning. 
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1 Q. So you had your audience with the President after about 

2 an hour, yes. 

3 A . Yes. 

4 Q. The Gulu meeting took place on the 18th or the 

5 19th November, do you recall? 

6 A . The 18th. 

7 Q. So we just come back to 4648 which is your email from 

8 your BlackBerry to Mr Heavey? 

9 A . Yes. 

10 Q. "They have now taken 3A off the table and said no 

11 arbitration on 2 [block 2]. Time out while we wait for 

12 M7." 

13 Just explain what happened. Your meeting started at 

14 about 11 o'clock? 

15 A . I seem to recall a bit earlier . Maybe I got the 

16 timelines a bit wrong. I t was quite early because the 

17 President was then leaving to go off on his campaign 

18 trail. W e had a brief meeting with the President in the 

19 company of everyone present including his own team. 

20 I think they had a private meeting with him in advance 

21 and I think the high level issues were aired and he 

22 said, " I'll leave you to sort it out with my team over 

23 the next hours and I'll see you later . "  

24 Q. And did you see him later? 

25 A . Yes, we did. 
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1 Q. So you are sending Mr Heavey an update and his answer 

2 is: 

3 "Subject: committee busy killing the deal." 

4 Would that have been the subject line on the email 

5 that you sent to Mr Heavey? 

6 A . Yes. 

7 Q. So he's responding: 

8 "Graham, there's little you can do with this lot. 

9 I suggest you return to London. We should just wait and 

10 let them fight Heritage for the tax. If they win we get 

11 our deal through. If they lose we have no tax to pay. 

12 We could of course just do the put the 283 in Kampala as 

13 agreed and take 100 per cent of all blocks and place 

14 10 per cent shares with CIC." 

15 Who is the CIC? 

16 A . The China Investment Corporation I think . 

17 Q. "Agree to no farmout until all tax positions are agreed 

18 then go to bid again." 

19 Is this Mr Heavey presenting, as he put it, an 

20 alternative scenario? 

21 A . I think it was just his immediate reaction to my 

22 depressing news that the committee seemed to be going 

23 backwards in the course of the day from what the 

24 President had seemed to have agreed early on. 

25 MR JUSTICE BURTON: What does: "We could of course just do 
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1 the put the 283 in Kampala as agreed"; what does that 

2 mean? 

3 A . I think he's suggesting that if we just put 283 million 

4 into K ampala, which is what they want, and get the 

5 consent to acquire all of the blocks, we would have 

6 100 per cent and then go out to bid again, ie with 

7 100 per cent go to the market and see who'd like to buy 

8 two thirds of it. 

9 MR JUSTICE BURTON: So if some deals were off the table the 

10 one thing that wasn't off the table was the 283? 

11 A . The 283 was accepted that we would find a means of 

12 putting 283 in K ampala. 

13 Q. You were sticking with that? 

14 A . Yes. 

15 MR JUSTICE BURTON: Even if everything else was off the 

16 table? 

17 A . No, I don't think we'd have done it in the manner that 

18 M r H eavey suggests. The Government would not have 

19 allowed us to take one -- 

20 MR JUSTICE BURTON: Of course, but it is his reaction we are 

21 looking at and he is not saying, "Oh well, plague on 

22 both their houses. Just turn round and go home and 

23 scrap the lot." He's saying, "Well we'll go back to 

24 some square further back, not square one but we could of 

25 course just put the 283 in Kampala as agreed, ie pay 
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1 them the 283 and then take 100 per cent of all blocks 

2 blah blah." So the one thing at the moment not off the 

3 agenda is the 283. 

4 A . That's r ight, yes. 

5 MR QURESHI: At 4649 there is an email from you on Friday, 

6 this is the day after the meeting? 

7 A . Yes. 

8 Q. At 1.15 to Aidan Heavey and others. Before we get to 

9 this text, the meeting on 18 November in Gulu started at 

10 about 11 o'clock? 

11 A . Yes. 

12 Q. At about what time did it finish? 

13 A . As I said, the President -- no, it must have started 

14 earlier than 11 o'clock . I t might have finished -- the 

15 first meeting might have finished about 10.30. The 

16 President went out on his campaign trail and we were 

17 left to meet with the committee in the course of the 

18 day. Not very many engagements took place. They were 

19 very reluctant to meet us at all even though we were all 

20 within yards of each other and we remet the President 

21 again well after dark . I don't remember the time but 

22 I'm guessing at about 9 o'clock at night. 

23 Q. And you flew back that night? 

24 A . No, we were too late for our plane. I t can only fly in 

25 daytime. W e had to stay overnight in a hotel in Gulu 
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1 and flew back the next morning. 

2 Q. When you flew back the next morning, if you can help us, 

3 what time did you leave Gulu? 

4 A . Early-ish. I'm thinking perhaps 9 o'clock from Gulu. 

5 Q. And you said what, it's a one hour flight? 

6 A . Yes. 

7 Q. So you would arrive back in Kampala at about 10-ish? 

8 A . I t yes, it might be a one and half hour flight I think 

9 from Gulu. 

10 Q. Then what happened? 

11 A . Then at some point, later that morning or around 

12 lunchtime, we convened the team that had been there for 

13 a discussion, a postmortem on all of the issues and in 

14 fact E lly K aruhanga joined us at that meeting, so he 

15 must have been in K ampala. 

16 MR JUSTICE BURTON: So those of you who had gone, including 

17 Mr Kabatsi, remet the following morning for what you 

18 called the postmortem? 

19 A . Yes. 

20 MR JUSTICE BURTON: And Elly came as well? 

21 A . Yes. 

22 MR JUSTICE BURTON: Right. 

23 MR QURESHI: Just help us if you can, on the 19 November, 

24 late morning, you have this postmortem debrief? 

25 A . Yes, you can call it that. 
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1 Q. Which was held where? 

2 A . In our office in K ampala. 

3 Q. Can you tell us who was present? 

4 A . I t was certainly myself, M r Inch, M r O'Hanlon, 

5 M r K ambona, M r Mpanga, and M r K abatsi who had all been 

6 at the meeting. E lly K aruhanga joined us. I can't 

7 remember if M r Matsiko was there. H e might well have 

8 been. I don't remember . And a couple -- M r G lover 

9 I think would have been there from our side. 

10 Q. How long did that meeting last? 

11 A . I don't remember , an hour or two. 

12 Q. Did you take any notes? 

13 A . I probably did. 

14 Q. If you can help us, please do. Do you remember what you 

15 did with those notes? 

16 A . I would have got r id of them as I was clearing out the 

17 desks in K ampala. 

18 MR JUSTICE BURTON: They disappeared together with all the 

19 others? 

20 A . Yes, my Lord. 

21 MR QURESHI: Do you recall whether anybody else took notes 

22 and if so who? 

23 A . I don't recall, no. 

24 Q. We have manuscript notes from Mr Inch which no doubt he 

25 will help us on, but could I ask you to look at E6/1466? 
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1 MR JUSTICE BURTON: Are we finished with Gulu? 

2 MR QURESHI: No, my Lord, these are manuscript notes of Gulu 

3 and post Gulu. 

4 MR JUSTICE BURTON: I know this is the postmortem but we 

5 haven't finished with Gulu. 

6 MR QURESHI: No we haven't. 

7 MR JUSTICE BURTON: We are looking at the postmortem. 

8 I think we will probably deal with this tomorrow. 

9 MR QURESHI: My Lord. 

10 Housekeeping 

11 MR JUSTICE BURTON: We have to try and be a creative now in 

12 terms of going forward. What I have been thinking about 

13 was this: that without differentiating between your 

14 witnesses there is some more to go on this witness but 

15 then there is obviously Mr Inch. I think we ought to 

16 say that Mr Atherton will definitely be called one way 

17 or the other on Thursday, if necessary by intervention 

18 and similarly, that your re-examination, Mr Wolfson, of 

19 Mr Martin will take place this week, ie that there is no 

20 doubt about it, it looks like it will be tomorrow 

21 morning. 

22 At any rate by one way or another by Thursday night 

23 we must have done your re-examination of Mr Martin and 

24 your cross-examination of Mr Atherton. 

25 That means it seems to me we have to not write-off 
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1 what is written off at the moment which is the whole of 

2 Monday, the whole of Tuesday and Wednesday morning and 

3 without in any way trespassing on your problems, I don't 

4 think we'll get your re-examination of Mr Inch in this 

5 week. If your junior can re-examine, so much the 

6 better, but one way or another I think we must carry on 

7 with cross-examination of Mr Inch on Monday. 

8 MR WOLFSON: My Lord, let's see where we go. There are 

9 a few points. I don't know whether your Lordship is 

10 proposing to sit this Friday. 

11 MR JUSTICE BURTON: I can't. We looked into that and the 

12 Commercial Court have me running from pillar to post. 

13 So at the moment the position is that, without tying 

14 anybody down at all, we'll finish Mr Martin tomorrow and 

15 you'll re-examine Mr Martin tomorrow and unless we were 

16 creative we would start Mr Inch tomorrow afternoon, 

17 plough on with Mr Inch on Wednesday and Thursday and 

18 then we wouldn't have Mr Atherton and you are not here 

19 on Monday or Tuesday or Wednesday morning and you want 

20 to cross-examine Mr Atherton. 

21 So all I am saying is we must fit in Mr Atherton on 

22 Thursday, so that your cross-examination of him is 

23 completed before you leave us. I don't think we'll have 

24 finished the cross-examination of Mr Inch but we can 

25 carry on in your absence, you will obviously take 
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1 instructions on this suggestion, but my proposal is that 

2 we carry on in your absence with the cross-examination 

3 of Mr Inch on Monday and if necessary on Tuesday, 

4 I don't know how long it's going to be. 

5 As for re-examination of Mr Inch we may, but again 

6 take your instructions on it, have to delegate that to 

7 your junior, but we'll see. Then Wednesday afternoon 

8 and Thursday, as previously planned for the experts. 

9 MR WOLFSON: Yes. 

10 MR JUSTICE BURTON: But what at the moment it seems to me we 

11 can't do is simply for me to say with Inch unfinished, 

12 as he is plainly going to be if we interpose Mr Atherton 

13 on Thursday, I can't say we are not sitting Monday and 

14 Tuesday. 

15 MR WOLFSON: My Lord, clearly I'll take instructions and 

16 perhaps the best way to deal with all of this is for us 

17 to have a continued discussion in morning. Perhaps your 

18 Lordship might sit, for example, at 10.15 tomorrow 

19 morning so we can have 15 minutes on timetable. 

20 MR JUSTICE BURTON: Yes. 

21 MR WOLFSON: Can I make two points though, my Lord, without 

22 wishing to raise the temperature, and the first one 

23 ought not to at all. The first is if that is the 

24 approach, my Lord, formally I should ask for permission 

25 if we can, so to speak, release our experts. They are 
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1 here from Uganda. Our expert may wish to go back to 

2 Uganda. It doesn't look like he's going to be on this 

3 week. 

4 MR JUSTICE BURTON: No question. No doubt at all. 

5 I thought we had agreed that the experts were going to 

6 be Wednesday afternoon and Thursday. 

7 MR WOLFSON: I think it was all a bit up in the air. 

8 MR JUSTICE BURTON: It looks like 108(5) has rather gone 

9 short as well. 

10 MR WOLFSON: Yes, exactly. 

11 MR JUSTICE BURTON: So I would have thought we would 

12 comfortably deal with the experts and subject always to 

13 revisiting this question as to whether I really am 

14 expected to and/or whether it is sensible for me to 

15 resolve the underlying tax liability with no involvement 

16 in this action of the Government of Uganda making their 

17 case. 

18 MR WOLFSON: My Lord, we on this side, if I can use your 

19 Lordship's word, are being "creative" on that as well. 

20 MR JUSTICE BURTON: So at any rate Wednesday and Thursday -- 

21 of course the experts can fly back and fly back again, 

22 but Wednesday and Thursday will be when we hear the 

23 experts. 

24 What I am saying is as the Commercial Court isn't 

25 free on Friday we are not going to finish the factual 
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1 witnesses by Thursday afternoon given that Wednesday 

2 afternoon is for you personally the next date after 

3 Thursday night. So I am simply indicating that if we 

4 slot in Mr Atherton on Thursday that is you solved to an 

5 extent and then we must plough on with Mr Inch where 

6 Mr Qureshi is doing all the work on Monday and Tuesday. 

7 MR WOLFSON: My Lord, I will take instructions if I may and 

8 I will come back in the morning. 

9 MR JUSTICE BURTON: Yes, of course. 

10 MR WOLFSON: Can I just make one point: I am not criticising 

11 my learned approach for this approach to 

12 cross-examination. The fact is on the timetable we had 

13 three and a half days for all my witnesses. 

14 MR JUSTICE BURTON: Yes. 

15 MR WOLFSON: Now, I underline, I am not criticising my 

16 learned friend for his cross-examination -- 

17 MR JUSTICE BURTON: You are criticising his time estimate. 

18 MR QURESHI: It is not my time estimate. I didn't agree it. 

19 MR JUSTICE BURTON: It is not your time estimate. There it 

20 is. 

21 MR QURESHI: It was agreed with -- 

22 MR JUSTICE BURTON: You are criticising someone's time 

23 estimate. I think on any objective basis in relation to 

24 a case which depends entirely on fact and where a lot of 

25 money is at stake, I say entirely, almost entirely on 
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1 fact, a lot of money is at stake I don't believe 

2 Mr Qureshi can be reined in and I am not going to 

3 indulge in -- I have occasionally stopped him, but I am 

4 not going to indulge in an analysis as to whether one 

5 could go shorter here or shorter there. 

6 I think the right thing is just to let him knowing, 

7 as he does, one way or another we are going to finish 

8 the factual evidence by Wednesday lunchtime. 

9 What we have to cope with is your position. 

10 Perfectly understandably you took the Court of Appeal 

11 case at a time when it wasn't the slightest bit at risk 

12 and you have your commitments on Monday, Tuesday and 

13 Wednesday. All I'm saying is that the court must plough 

14 on to the best it can. 

15 MR WOLFSON: Absolutely. My Lord, our concern, if I can be 

16 absolutely frank, we have had a lot of allegations sotto 

17 voce in this case but I'm going to be absolutely clear 

18 about what I'm saying now, is that we are concerned that 

19 what we have had and what we are having is 

20 cross-examination by press release. 

21 Now, my Lord, my learned friend may have his 

22 instructions and it may be very wise to follow those 

23 instructions because if you don't listen to what 

24 Tony Buckingham says they'll probably turn up in 

25 chambers to find there has been a coup and there is a 
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1 load of -- 

2 MR QURESHI: With the greatest respect I have to take 

3 objection to that. 

4 MR JUSTICE BURTON: Let him say it. It is going to flow 

5 over me. 

6 MR WOLFSON: It is an important point. What we are very 

7 concerned about having, and we'll discuss the timetable, 

8 is a situation where weekend after weekend allegations 

9 are made, whether about restricted documents or people 

10 working, whatever it is. 

11 MR JUSTICE BURTON: Thinking of weekends vis à vis the 

12 Sunday Times. 

13 MR WOLFSON: Absolutely, and we are just going to have more 

14 of this, my Lord. Of course, there is a lot of sum of 

15 money and of course there is a lot of factual issues, 

16 but, my Lord, there has been, if I may say with respect, 

17 quite a lot of wasted time here so far as to material 

18 which we have covered which even on my learned friend's 

19 case is not relevant. 

20 MR JUSTICE BURTON: There have been occasions and I have cut 

21 that short. The only criticism I think there could be 

22 in the slightest is that some of this could have been 

23 saved up for Mr Inch but in a way it helps because 

24 Mr Inch is now fully prepared as to what the questions. 

25 MR WOLFSON: I will take my gifts when I get them, my Lord. 
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1 MR JUSTICE BURTON: Yes. There we are. I am not going to 

2 cut short and in any event we are nearly finished with 

3 Mr Martin. We have got to Gulu and it is quite 

4 a significant time because we are about to reach the sea 

5 change on your case. I would have thought Mr Martin 

6 will be finished cross-examination by lunchtime 

7 tomorrow. 

8 MR QURESHI: Yes, my Lord. 

9 MR JUSTICE BURTON: I don't know how long you will be in 

10 re-examination. 

11 MR WOLFSON: Short. 

12 MR JUSTICE BURTON: So we should be into Mr Inch tomorrow 

13 but then we will interpose Mr Atherton. But I think the 

14 answer is, sympathetic as I am to (a) your grumble about 

15 the time estimate and (b) your own personal commitments, 

16 I think I must -- I can't just not sit Monday and 

17 Tuesday. 

18 MR WOLFSON: I appreciate with respect your Lordship's 

19 position. We'll consider it both carefully overnight 

20 and I hope we will continue to be constructive. 

21 MR JUSTICE BURTON: 10.15. 

22 (4.45 pm) 

23 (The court adjourned until the following day at 10.15 am) 

24 

25 
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