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1 Thursday, 14 March 2013 

2 (10.30 am) 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: Good morning, my Lord. 

5 MR ALLAN GRAHAM MARTIN (continued) 

6 Cross-examination by MR QURESHI (continued) 

7 MR QURESHI: Good morning, Mr Martin. 

8 A . Good morning. 

9 MR QURESHI: My Lord, I wonder whether this is 

10 an appropriate moment for my learned friend to provide 

11 us with any update as to the documentation that he was 

12 asked to look at yesterday? 

13 MR WOLFSON: The position is this: I've looked at the 

14 document and so has my learned junior, independently. 

15 We've reached the conclusion that the redaction is 

16 properly justified. 

17 MR JUSTICE BURTON: All right. 

18 MR WOLFSON: However, to make the position absolutely clear, 

19 going beyond frankly what I would do in any other case, 

20 because of the concerns that have been raised, I've 

21 asked further questions basically to reinforce the 

22 conclusion and to absolutely test it. If those 

23 questions lead to any change, I will revert back to the 

24 court, but I have and my learned junior has 

25 independently reviewed the document. 
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1 MR JUSTICE BURTON: Thank you very much. 

2 MR QURESHI: My Lord, just by way of marker, as it were, in 

3 the event that it's necessary for that document to be 

4 revisited, of course I would be asking for Mr Martin to 

5 be recalled. 

6 MR JUSTICE BURTON: (Nods head). 

7 MR QURESHI: Mr Martin, yesterday we were looking at the 

8 misunderstanding that you say took place and you 

9 answered some questions that were put to you by myself 

10 and his Lordship. But before that, we were considering 

11 your own position within Tullow, and I'd asked you 

12 whether you could confirm that as of year-end 

13 31 December 2010 in terms of directors after Mr Heavey, 

14 who was the founding father of Tullow Oil, as it were, 

15 Tullow being named after his place of origin in Ireland, 

16 you were the second-highest paid director of Tullow Oil. 

17 You were not sure whether that was the case. We 

18 have confirmation to the effect that after Mr Heavey, 

19 you were in fact the second-highest paid director of 

20 Tullow Oil as of 31 December 2010. Would you accept 

21 that or would you like to see the documentation? 

22 MR JUSTICE BURTON: I've seen him nod. 

23 A . No, if you have the accounts, it will be shown in the 

24 accounts. I t often depends on what you take into 

25 account, but I'm happy to accept that. 
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1 MR QURESHI: You're the company secretary, aren't you? 

2 A . Yes. 

3 Q. So you would have reviewed the accounts? 

4 A . I would have reviewed the accounts. I don't remember 

5 all the figures every year . I f I wasn't second, I was 

6 third, so I'm not sure it matters. 

7 Q. It may do, Mr Martin. 

8 A . (Overspeaking). 

9 Q. Also in terms of interests held in ordinary shares of 

10 Tullow Oil as of 31 December 2010, yours is the 

11 second-highest interest in terms of number of ordinary 

12 shares held in Tullow Oil after Mr Heavey. Do you 

13 accept that or would you like me to provide you with the 

14 documentation? 

15 A . No, among the board that is correct. 

16 Q. By a significant margin? 

17 A . Yes, built up over a significant number of years, yes. 

18 Q. And as Tullow performs better and better, the amount of 

19 shares that you will hold will inevitably increase? 

20 A . M r Qureshi, you know shares can go down as well as up, 

21 but one would hope so. 

22 MR JUSTICE BURTON: Was this large enough to be reflected in 

23 a percentage of the shareholding of the entire company? 

24 A . Well below 1 per cent, my Lord. 

25 MR QURESHI: Mr Heavey held 6.4 million shares, you held 
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1 1.5 million shares? 

2 A . That's correct, out of 900 million shares in issue. 

3 Q. Yes. So yesterday, Mr Martin, we were looking at the 

4 notice that you said came as a surprise, in 

5 circumstances where you hadn't considered section 108 

6 but you subsequently accepted that in fact it had been 

7 considered in June 2010. Perhaps we can just look at 

8 the notice at bundle E10/2639. 

9 My Lord, I have produced a list, which I hope will 

10 be of assistance, of bundle references for the documents 

11 that I propose to refer to. 

12 MR JUSTICE BURTON: Thank you. 

13 MR QURESHI: I apologise in advance if, thanks to my 

14 ineptitude in terms of typing, there are any mistakes. 

15 This is not at the top of the list, simply because 

16 we are looking at this document just to refresh 

17 Mr Martin's memory. 

18 MR JUSTICE BURTON: Of course. It's E10? 

19 MR QURESHI: 2639. It's the first agency notice. 

20 Your Lordship will find it in bundle B1. 

21 MR JUSTICE BURTON: Oh. 

22 MR QURESHI: It is at tab 6. 

23 MR JUSTICE BURTON: I didn't know we were looking at it in 

24 its final form, which of course is in B1. 

25 MR QURESHI: Tab 6. Do you see that? 
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1 A . Yes. 

2 Q. Now please turn to the document at 2649, core bundle 

3 1/238. Your Lordship has the reference? Do you have 

4 this? 

5 A . Yes. 

6 Q. We'll start from the bottom of the page and work 

7 upwards. You see, Mr Martin, this is an email at the 

8 bottom of the page and it goes over: 

9 "Graham, Aidan, just received a tax demand and 

10 an appointment of Tullow as agent for the balance of the 

11 tax liable ...(reading to the words)... or not due?" 

12 Then Daniel O'Neill: 

13 "Brian, I'm not familiar with the ins and outs 

14 ...(reading to the words)... Ugandan law." 

15 Then we have the following comment, Aidan Heavey to 

16 Daniel O'Neill, Brian Glover, Graham Martin, Richard 

17 Inch, Ian Springett, Peter Sloan, Elly Karuhanga: 

18 "This lady seems either have lost the plot or she 

19 has not seen the letter from the GOU agreeing to the 

20 deal and the terms." 

21 That was the letter of 16 July, which we'd already 

22 looked at. 

23 "We are not agents for Heritage. She should issue 

24 a tax demand to Heritage for the amount due and note 

25 that ...(reading to the words)... or they agree the 
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1 settlement." 

2 As at 27 July, is that a fair representation of the 

3 position, certainly as had been agreed by Heritage, that 

4 so far as Heritage was concerned they had agreed 

5 a mechanism to resolve the tax dispute with the Ugandan 

6 authorities? 

7 A . As far as H er itage is concerned, possibly, but they 

8 hadn't actually reached agreement with the Government on 

9 that. 

10 MR JUSTICE BURTON: Had you? Had you? 

11 A . W e hadn't reached agreement with the Government, 

12 my Lord, no. 

13 MR JUSTICE BURTON: You hadn't either, but Mr Heavey 

14 obviously thought that someone had. 

15 A . M r H eavey was of the view that by paying the money in 

16 deposit and putting the money in escrow, we had 

17 satisfied the conditions in the G O U letter of 16 July, 

18 and our view at the time was by putting the money into 

19 escrow , we had actually improved the position because at 

20 that point H er itage and the G O U had not been able to 

21 agree an arbitration agreement. 

22 MR QURESHI: So as at that point in time, so far as 

23 Mr Heavey's concerned, all that needed to be done had 

24 been done? 

25 A . Yes. 
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1 Q. And that was Heritage's position as well, wasn't it, so 

2 far as you're aware? 

3 A . Yes. 

4 Q. Then we have the following additional comment provided 

5 by Daniel O'Neill: 

6 "Also worth noting that 108, upon which the 

7 Commissioner is purporting to rely for issuing the 

8 demand, refers to persons in possession (of money 

9 belonging to non-resident taxpayer, et cetera). We're 

10 not in possession of the money. SCB are." 

11 This confirms two points, doesn't it? (1) that 108 

12 had been considered by this point in time, you agree? 

13 A . Yes. 

14 Q. And (2) there's a very clear understanding, about as 

15 clear as can be, within Tullow as to what "in 

16 possession" means? 

17 A . Yes. 

18 Q. Or who was in possession, yes? 

19 A . Yes. 

20 Q. The next document, 2693. You recall yesterday I asked 

21 you about why it was that Mr Kiiza was communicating 

22 with you somewhat frequently -- "you", I mean Tullow -- 

23 using his Gmail account and one of the explanations you 

24 gave was that: well, as you understood it, Ugandan 

25 officials were only able to access their official email 

 

 



Page 8 

 

1 accounts during office hours, 9 to 5. I pointed to 

2 an email that had been sent on a Thursday around about 

3 midday by Mr Kiiza from his Gmail account and we have 

4 here from Allen Kagina, from her BlackBerry, an email to 

5 Mr Glover and yourself on a Monday at well past 

6 bureaucratic office hours, close to 6.30 in the evening. 

7 Do you see that? 

8 A . Yes. 

9 Q. So do you accept that in fact there may well be other 

10 additional reasons for Mr Kiiza having used his Gmail 

11 account beyond not being able to access his official 

12 account during office working hours? 

13 A . I'm not sure I can comment on it. I don't know the 

14 ci rcumstances in which M r K iiza would use his Gmail 

15 account. 

16 Q. Let's turn to -- 

17 MR JUSTICE BURTON: That's what you're being asked about. 

18 You say you don't know, and that's your answer? 

19 A . I don't know . 

20 MR JUSTICE BURTON: A suggestion you put forward was that he 

21 used his Gmail account because it was out of office 

22 hours and now it's being put to you that it doesn't look 

23 as though that is in fact an inhibition on using the 

24 official email address, that it's outside office hours, 

25 so that may not be the reason why Mr Kiiza used his 
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1 private email address. But it doesn't help you as to 

2 giving any other suggestions or answers as to why he's 

3 using his private email address? 

4 A . I t doesn't, my Lord. I was not in the habit of 

5 communicating with M r K iiza myself directly. 

6 MR WOLFSON: Can I just put a marker down, if my learned 

7 friend is going to be making a submission in closing 

8 submissions, he needs to put -- 

9 MR JUSTICE BURTON: I'm going to cut you short. This 

10 witness can't help us about it, but you're absolutely 

11 right, Mr Inch, who did communicate on that email 

12 address -- 

13 MR QURESHI: Will help us. 

14 MR JUSTICE BURTON: -- and if there is a particular point 

15 that's made about it, it must be made to Mr Inch. 

16 MR WOLFSON: My Lord, I'm grateful. 

17 MR JUSTICE BURTON: There's no point in pursuing it further 

18 with a witness who says he knows nothing about it. 

19 MR QURESHI: No. 

20 MR JUSTICE BURTON: Unless, of course, the suggestion is 

21 that he was not telling the truth in the answer that 

22 he's just made. 

23 MR QURESHI: 2710. 

24 MR JUSTICE BURTON: There's nothing else you wanted on that 

25 page? 
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1 MR QURESHI: No, my Lord. 

2 MR JUSTICE BURTON: Other than to show us that Mrs Allen is 

3 using her official email address out of office hours? 

4 MR QURESHI: Yes. 

5 2710, Mr Martin, do you have that? 

6 A . Yes. 

7 Q. It's Graham Martin to Graham Martin but addressed to 

8 somebody called Paul. Would that be Paul Atherton? 

9 Just read it. 

10 A . Yeah, it would have been to Paul A therton, yes, and 

11 I explained yesterday the reason I sent it to myself was 

12 for ease of transmission. In K ampala I did not have 

13 access to my email address book . 

14 Q. "While we were in Uganda in the middle of constructive 

15 discussions explaining to all relevant parties [second 

16 paragraph] what actually happened ...(reading to the 

17 words)... although it purports to be copied to Heritage, 

18 nobody seemed to be able to confirm to us it was 

19 actually sent to you." 

20 Do you see that? 

21 A . Yes. 

22 MR JUSTICE BURTON: What is the letter? 

23 MR QURESHI: The letter of 3 August is at 2707/2708. 

24 MR JUSTICE BURTON: Is that in the core bundle? 

25 MR QURESHI: It's E10/2707 and 2708. 249, bundle 1, I'm 
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1 told. 

2 Do you see that? 

3 A . Yes. 

4 Q. It's addressed to Heritage, isn't it? 

5 A . Yes. 

6 Q. And to you? 

7 A . Yes. 

8 Q. So you put Mr Atherton on notice that a letter had been 

9 sent by the Minister addressed to Heritage and to you 

10 but nobody could confirm that Heritage had received it, 

11 yes? 

12 A . Yes. 

13 Q. Did you do the same with the 27 July notice? 

14 A . No, I didn't. 

15 Q. Why not? 

16 A . I don't think I gave the issue any thought. I didn't 

17 actually see the July 27 notice, although clearly I was 

18 aware of it, until I got back to the office. I don't 

19 know what day it would have been, but I went straight 

20 from my holiday in Spain to K ampala and then I saw the 

21 notice, and by that time things had moved on. The 

22 letter had -- like this, purported to be sent to 

23 Her itage, but I did not send a copy on to M r A therton. 

24 Q. Did you ever ask anybody to send a copy on to 

25 Mr Atherton? 
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1 A . No, I didn't. 

2 Q. It was a fairly important document, wasn't it? 

3 A . As it's turning out to be, it's an important document. 

4 At that particular point in time, clearly any letter 

5 from a Government is important, but I didn't believe it 

6 was effective so it purported to be copied to all the 

7 relevant parties and I didn't think much more of it. 

8 Q. I see. So you took a view, 27 July onwards, that it 

9 wasn't effective and that's the reason why you didn't 

10 believe it was necessary to send it to Mr Atherton? 

11 A . Not onwards. Up to a particular point. I -- 

12 Q. What point? 

13 A . I think after the Gulu meetings in mid-November . 

14 Q. So that was 18 November, yes, the Gulu meeting? 

15 A . Yes. 

16 Q. Which is when you had this turning point in terms of 

17 your own understanding of section 108, so did you send 

18 it to Heritage on 19 November? 

19 A . No. 

20 Q. 20 November? 

21 A . No. 

22 Q. December? 

23 A . No, we -- 

24 Q. January? 

25 A . W e didn't send it to H er itage. 
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1 Q. You didn't, did you? 

2 A . No. 

3 Q. Turn to 2758. Sorry, forgive me. 

4 MR JUSTICE BURTON: Just while I'm understanding that 

5 question, you didn't think it was effective and so when 

6 you told me yesterday that you went on making the 

7 payments because it was commercially necessary for you 

8 to do so because of the Standard Chartered Bank 

9 guarantee of other sums due to Heritage, obviously you 

10 would have had a similar view about that. Did that ever 

11 change, or when did you stop making payments to 

12 Heritage, if you ever did? 

13 A . W e didn't stop making payments, my Lord. 

14 MR JUSTICE BURTON: So you went on? 

15 A . Yeah. 

16 MR JUSTICE BURTON: And they continued unabated until when? 

17 Are they still being made? 

18 A . No, no. W e completed the sale and purchase 

19 ar rangements, we squared up on the cash calls and other 

20 monies that we owed them so that was the end of that. 

21 MR JUSTICE BURTON: And there was this separate agreement 

22 which I haven't sought to understand, an operating 

23 agreement of some kind? 

24 A . There was a transitional services agreement under which 

25 we were still receiving services from H er itage. W e were 

 

 

 



Page 14 

 

1 paying under that, and there was an operating agreement 

2 under which we were still paying operational cash costs. 

3 MR JUSTICE BURTON: When did that stop? 

4 A . I can't remember exactly, my Lord. I think possibly 

5 in December 2010. 

6 MR JUSTICE BURTON: Right. Thank you. 

7 MR QURESHI: Are you saying that there are no more payments 

8 being made under the transitional services agreement? 

9 A . I wasn't -- I wasn't personally involved in those 

10 payments. I don't remember when they stopped. 

11 Q. All right. 2758. That's not in the core bundle. 

12 Can you see this? 

13 A . Yes. 

14 Q. Just explain this. This is a letter that was sent by 

15 Standard Chartered at your behest? 

16 A . Yes. 

17 Q. Correct? 

18 A . Yes. 

19 Q. Last paragraph: 

20 "We further understand that Tullow Uganda is 

21 co-operating closely with the Government of Uganda to 

22 ensure that the interests of the Government are 

23 protected in terms of the escrow account arrangements 

24 outlined above." 

25 So the fact that you were co-operating closely with 
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1 the Government of Uganda was information that Standard 

2 Chartered must have been provided by yourselves; 

3 correct, Tullow? 

4 A . Yes. 

5 Q. "... to ensure that the interests of the Government are 

6 protected", that's information that must have been 

7 provided by yourselves to Standard Chartered? 

8 A . Yes. 

9 Q. Did you ask for a copy of this letter to be sent to 

10 Heritage? 

11 A . I don't recall but I don't think so. 

12 Q. Standard Chartered were escrow agents for both parties, 

13 weren't they? 

14 A . Yes. 

15 Q. It wouldn't have been unreasonable for a communication 

16 from the escrow agents to be sent to both parties, would 

17 it? 

18 A . No. I can't rule out the possibility that Standard 

19 Chartered did it themselves as escrow agent, but I don't 

20 know . 

21 MR JUSTICE BURTON: I'm not clear about this. This is not 

22 you signing in the bottom left-hand corner? 

23 A . No. 

24 MR QURESHI: It's Mr John Martin. 

25 MR JUSTICE BURTON: Right, of Standard. This is a letter 
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1 from Standard Chartered to Mr Onek. You supplied the 

2 information, you told us, that was contained in the last 

3 paragraph, but how did you get a copy of this document? 

4 A . I don't think I supplied the wording, my Lord. I had 

5 a discussion with M r Martin telling him what the 

6 background was and they wrote the letter . 

7 MR JUSTICE BURTON: Yes. 

8 A . The purpose of the letter was to give comfort to the 

9 Government that we were endeavouring to protect thei r 

10 interests by the escrow account. 

11 MR JUSTICE BURTON: Understood, but how did you get a copy 

12 of this letter? It doesn't say cc anybody. 

13 A . I think it's probably on the email. Is it saying copied 

14 to me? It looks like M r Martin sent me a draft and 

15 asked for comments. I don't remember if I had comments 

16 or not, but we got a copy of the final -- 

17 MR JUSTICE BURTON: Was it your decision as to who Standard 

18 Chartered should send this to, i.e. not to Heritage? 

19 A . W e had been specifically asked by the Government to 

20 confirm the terms under which Standard Chartered held 

21 the monies, because at that point they'd asked us to 

22 make sure that the monies were put into Standard 

23 Chartered Bank in K ampala. 

24 MR JUSTICE BURTON: Yes. 

25 A . Which was something that H er itage were -- 
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1 MR JUSTICE BURTON: Did you have any part in not sending 

2 this letter to Heritage? 

3 A . No. There was no -- there was no positive decision 

4 taken not to send it. I'm not sure if it was 

5 an oversight or we thought the bank might do it. I t 

6 wasn't uppermost in our minds. 

7 MR JUSTICE BURTON: No. Yes? 

8 MR QURESHI: But you didn't ask them to? 

9 A . No. 

10 Q. It would have been reasonable to ask them to; you accept 

11 that? 

12 A . Yes. Yes. 

13 Q. Bundle 11, page 2944. Do you have this? 

14 A . Yes. 

15 Q. At the top, just to be clear, Angus McCoss is who? 

16 A . H e's our exploration director . 

17 Q. Just explain briefly, what does an exploration director 

18 do? It may be obvious, but just for those of us who are 

19 uninitiated. 

20 A . H e's the head of our exploration department of some 100 

21 to 150 geoscience technical staff. 

22 Q. Right. Where it says "Distribution Group, Exec Group", 

23 what does that mean? 

24 A . I t's the five executive directors. 

25 Q. Which means you as well? 
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1 A . Yes. 

2 Q. So we have from the bottom upwards, Ian Cloke to Angus 

3 McCoss, 14 August: 

4 "Angus, just in ...(reading to the words)... one 

5 Angus McCoss great news." 

6 I'm assuming this is some sort of a geological 

7 positive piece of news; correct? 

8 A . Yes. 

9 Q. Angus McCoss, distribution group, 14 August, he's 

10 sending it to you as well: 

11 "Given the prolific nature of ...(reading to the 

12 words)... might that work?" 

13 Then we have another brainwave from Mr McCoss, 20 

14 minutes later: 

15 "On 7 September I wouldn't be surprised if M7 

16 [that's the President] gets a fat wedge of election 

17 campaign money from some shadowy player for the rights 

18 to area 3A and that would just be the first in a series 

19 as the various licence deadlines clock nearer month by 

20 month. Tullow paying GOU a fat lump sum licence fee 

21 ahead of the interlopers in lieu of the tax bill 

22 difference for a fat 40-year EDP basins licence ..." 

23 What's EDP? 

24 A . Exploration development and production -- the whole 

25 range of our activities. 
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1 Q. "... could in my opinion be readily justified to 

2 shareholders as value-adding." 

3 Is there an email back from you to Mr McCoss saying, 

4 "How can we possibly take on the GOU, Government of 

5 Uganda arbitration, effectively working in the shadows 

6 under the GOU banner? How can we possibly do that?" Is 

7 there an email back from you? 

8 A . No, I think my silence probably spoke. 

9 Q. Really? 

10 MR JUSTICE BURTON: I've not understood your question, I'm 

11 sorry, Mr Qureshi. 

12 "How can we possibly take on the GOU arbitration, 

13 working in the shadows under the GOU banner?" 

14 MR QURESHI: Yes. 

15 MR JUSTICE BURTON: That doesn't mean anything to me. 

16 Obviously Mr Martin's understood it but I didn't. Can 

17 you -- 

18 MR QURESHI: Mr McCoss is effectively saying, "Let's stand 

19 in the shoes of Uganda in the battle between Heritage, 

20 and when they win the arbitration, we're the ones who 

21 will pick up the proceeds, the pot." That's a ludicrous 

22 suggestion, isn't it? 

23 A . Absolutely. 

24 Q. It's so ludicrous that you believe no comment is 

25 necessary; correct? 
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1 A . M r Qureshi, I don't remember if I commented or not, but 

2 when any of us have these kind of brainwaves, as you 

3 called them, we may be in the habit of sending them 

4 around the executive group, but they don't always take 

5 legs. 

6 Q. But anyway, we have a ludicrous suggestion, to which 

7 there is no documented answer, but are you going to tell 

8 us that there may well have been a conversation 

9 subsequently in which you said to Mr McCoss, "That was 

10 an interesting idea but that has no legs"? Do you think 

11 that's possible? 

12 A . I t's possible. This was a Saturday in the middle 

13 of August. I don't remember who was where and when we 

14 next met up again. I suspect people were on holidays. 

15 Q. It's as possible as you having told Mr Inch in response 

16 to his email to you of 7 April that Mr Kiiza had agreed 

17 a 50 million settlement so long as that was to remain 

18 undocumented; it's as possible as you having got back to 

19 Mr Inch and said, "Don't be silly, this is ridiculous", 

20 isn't it, because that never happened? 

21 A . There's no documented evidence of me saying that to 

22 M r Inch. I think my answer yesterday was that M r Inch 

23 would have known that was out of the question. 

24 Q. All right, so when somebody puts forward a proposal for 

25 an undocumented transaction, which is in clear violation 
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1 of your code of conduct, your standpoint as the man with 

2 whom the buck stops, or the shilling or whatever it is 

3 in Uganda, is to take the view, "I know I'm responsible 

4 but Mr Inch is grown up enough to understand that this 

5 is complete untenable, so there's no need for me as the 

6 whistle-blower to go back to him and say: this is 

7 unacceptable"; is that your position? 

8 A . I think I said yesterday as well I didn't really 

9 understand what M r Inch was suggesting by being 

10 undocumented. 

11 Q. When I asked you to read the document and I asked you 

12 whether there was anything striking about the document, 

13 you immediately fixed upon the 50 million being 

14 undocumented, didn't you? 

15 A . Yes, I did. 

16 Q. Yes. 

17 A . I t seemed strange. 

18 Q. So you read the document almost three years later and 

19 within seconds can identify what's striking in the 

20 document but at the time you received it and on two 

21 subsequent occasions when the 50 million was mentioned 

22 you were not sure what Mr Inch was talking about; 

23 correct? 

24 A . M r Qureshi, it was a three or four-line email. I t 

25 wasn't hard to identify the key issue. 

 

 

 



Page 22 

1 Q. Can we move -- 

2 MR JUSTICE BURTON: Can I look at the top email, because he 

3 seems to be sticking with his suggestion in the top one 

4 on 16 August: 

5 "If this route below were to be followed ..." 

6 Et cetera et cetera. He's sunning himself in 

7 Argyll. 

8 But it's still, is it, the same idea which is still 

9 alive in his mind that he is recirculating on the 

10 Monday? 

11 A . Probably, my Lord. I don't see the email you're 

12 refer r ing to. 

13 MR QURESHI: 2944. 

14 MR JUSTICE BURTON: Top of 2949. That's where we were, 

15 isn't it? 

16 MR QURESHI: Yes. 2944. 

17 MR JUSTICE BURTON: We were reading the middle, or 

18 Mr Qureshi read you the middle email which is at 8.23 on 

19 14 August. 

20 A . I don't have that email, I'm afraid, on what I'm looking 

21 at. 

22 MR WOLFSON: I think the confusion is my learned friend 

23 mentioned 2944, and your Lordship is on 2949. The same 

24 email appears on both, but the witness should be told to 

25 go to 2949. 
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1 MR JUSTICE BURTON: I'm sorry, if you look at 2949 -- 

2 A . I have that, yes. 

3 MR JUSTICE BURTON: Thank you. 

4 A . Yes. 

5 MR JUSTICE BURTON: I'm sorry, I hadn't realised, because 

6 I was directed in the core to 277 as being 2944 when in 

7 fact it's 2949. 

8 MR QURESHI: My Lord, I realised there was something 

9 a little astray when you said "sunning in Argyll". 

10 MR JUSTICE BURTON: It was your fault really, Mr Qureshi, or 

11 thanks to you, whichever way it is, that you put on your 

12 list that core 277 was the same as 2944. 

13 MR QURESHI: That's my fault. 

14 MR JUSTICE BURTON: It's 2949. Never mind. 

15 Now we have 2949, there's a follow-up or a pursuer 

16 of that email that we looked at at the top of the page. 

17 A . I think in answer to your question, my Lord, it is still 

18 the same train of thought by Angus, who clearly is 

19 sunning himself in A rgyll and possibly suffer ing a bit 

20 of heat stroke. 

21 MR QURESHI: Do you have midges in Argyll? 

22 A . You do at a certain time of year . 

23 Q. Can you help us here, at the top, while he's sunning 

24 himself in Argyll, he's also thinking, third paragraph: 

25 "The prospect of Tullow ...(reading to the words)... 
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1 M7's short-term needs and demands." 

2 What do you think his short-term needs and demands 

3 could be? 

4 A . Winning the election would be the short-term needs and 

5 demands, I guess he's refer r ing to. 

6 Q. So what were you going to provide him with? Lots of 

7 votes, is that it? 

8 A . W e -- no. I'm not sure how we -- 

9 MR JUSTICE BURTON: It's the election campaign. 

10 A . I t's the election campaign. I f the suggestion is that 

11 we'd be paying money -- 

12 MR QURESHI: Yes. 

13 A . -- that's ludicrous. 

14 Q. It's ludicrous? 

15 A . Yes. 

16 Q. Yes? 

17 MR JUSTICE BURTON: It's a licence fee that he's suggesting: 

18 paying a licence fee now to get ahead of other people in 

19 respect of a 40-year EDP basin licence. Is that 

20 ludicrous? 

21 A . Sor ry, I understood the question to mean paying the 

22 President's campaign fund. 

23 MR JUSTICE BURTON: I'm sorry, it's my fault because I've 

24 read the middle email. He needs election campaign 

25 money. What about paying a fat licence fee upfront 
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1 quickly, to stave off other people for a 40-year 

2 licence? Is that what he's talking about and is there 

3 anything wrong with that? 

4 A . My Lord, we pay our explorations to have these 

5 out-of-the-box ideas. That's exactly how they're 

6 successful one out of ten times. But nine out of ten 

7 times they're off the wall and they don't go anywhere 

8 and this was one of Angus' ideas that didn't go 

9 anywhere. 

10 MR JUSTICE BURTON: All I'm really asking you is you've said 

11 that it would be off the wall, and you wouldn't go with 

12 it, to have Tullow in some way taking over the 

13 arbitration against Heritage, but this is, isn't it, 

14 a different point, that you could assist his short-term 

15 campaign needs by paying him a licence fee upfront to 

16 get a 40-year licence in front of everybody else? Is 

17 that similarly off the wall? 

18 A . No, it's an idea he had, but those of us more familiar 

19 with the Ugandan licensing regime would have realised 

20 that's out of the question. That's not how -- 

21 MR JUSTICE BURTON: But there's nothing wrong with that, 

22 there's nothing immoral about that, is there? 

23 A . There's nothing immoral about that if the Government is 

24 willing to grant that but the legal team and others knew 

25 that would never be possible. 
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1 MR JUSTICE BURTON: I'm floundering a little. Thank you, 

2 yes. 

3 MR QURESHI: Mr Martin, just let's be clear about that. 

4 Paying a licence fee upfront to M7 to assist his 

5 short-term campaign is not immoral, is that what you're 

6 saying? 

7 A . No, I'm not saying it would be a payment to M7. Angus 

8 was thinking about us being awarded a basin ar rangement 

9 and that just was never going to happen. I t was 

10 completely impractical. I t didn't go anywhere. 

11 Q. Let's be clear, or is this going to be another one of 

12 those documents that you don't quite understand? 

13 Mr McCoss is saying it's worth thinking about meeting 

14 M7's short-term needs and demands. Needs and demands. 

15 You've already indicated that this is addressing his 

16 election campaign. Now, Uganda, in form and in 

17 substance, is a democracy, isn't it? 

18 A . Yes. 

19 Q. And you say in your witness statement at paragraph 55: 

20 "The Government holds all oil and gas and subsoil 

21 mineral assets in trust for the nation." 

22 Yes? 

23 A . Yes. 

24 Q. It's not the piggy bank of Mr Museveni, is it? 

25 A . Absolutely. 
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1 Q. So where we have reference to "meeting M7's short-term 

2 needs and demands", this can only mean one thing: 

3 provision of funds or assistance to Mr Museveni in his 

4 election campaign, can't it? 

5 A . No, I don't think that's r ight at all. 

6 Q. What else does it mean? 

7 A . I actually don't know what was in Angus' mind when he 

8 wrote this email. 

9 Q. Why didn't you ask him? 

10 A . I t didn't -- 

11 Q. Why didn't you email and ask him: "What are you talking 

12 about?" 

13 A . I wouldn't have much time to do my job if I emailed 

14 everybody to ask what they meant by every idea that came 

15 off the top of thei r heads. 

16 Q. He's not just everybody, is he? He is emailing the 

17 Executive Group, the key decision-makers; he's emailed 

18 you with one ludicrous idea and two days later he's 

19 emailing you with an idea which on the face of it, would 

20 you accept that if it's as I've suggested it would be 

21 a violation of your code of conduct and it would be 

22 potentially unlawful? Do you accept that? Do you 

23 accept that? 

24 A . I'm not sure what you're talking about -- what sort of 

25 payment you're talking about we would make. I think 
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1 what Angus was suggesting that we might solve all of the 

2 problems, and we're under a lot of pressure at this 

3 stage. The Government had said that demanding $404 

4 million from us would solve all of the problems by 

5 getting the award of some sort of long-term basin 

6 licence ar rangement. There would be no payment to the 

7 President's campaign funds but I'm guessing what he's 

8 suggest something is that it wouldn't do him any harm if 

9 he could say: Uganda's earned whatever it might be in 

10 fees and we've got a partner for the next 40 years. 

11 I don't know . 

12 Q. Mr Martin, with respect, Mr McCoss couldn't be clearer. 

13 He has made a distinction between the Government of 

14 Uganda when he's talking about the arbitration and M7, 

15 Museveni. The email of Saturday, 14 August at the 

16 bottom is: 

17 "Paying GOU the difference under which they seek 

18 then we take on the risk of winning the arbitration 

19 using our legal team under a Government of Uganda 

20 banner." 

21 Then he adds another thought: 

22 "Worth thinking about meeting M7's short-term needs 

23 and demands." 

24 Now, Mr Martin, try as you might, there is only one 

25 possible explanation for Mr McCoss' comment; that is 
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1 provision of funds or benefits in kind to Mr Museveni to 

2 meet his personal needs and demands. 

3 MR JUSTICE BURTON: And his party, presumably. 

4 MR QURESHI: And his party, I assume. That's the only way 

5 of interpreting this and reading this; do you accept 

6 that? 

7 A . No. 

8 Q. You don't? 

9 A . No, I don't. I can't read Angus' mind, what exactly he 

10 was thinking when he wrote-- 

11 Q. You don't have to read his mind. He has put it in black 

12 and white. 

13 A . No, I don't think it's free from other interpretations. 

14 My guess is he's using " M7 "  there as shorthand for the 

15 whole country. 

16 Q. I see. 

17 A . O r , as my Lord said, perhaps the party. There would be 

18 no suggestion on Angus' part that somehow we were going 

19 to be paying funds to M7 -- 

20 MR JUSTICE BURTON: The suggestion is, so I've understood 

21 it, that you justify the payment of the 400 million 

22 difference, which as I understand it is the Heritage tax 

23 dispute, the difference which they seek. You pay the 

24 400, but this can be justified or mitigated if (1) you 

25 take over the defence or prosecution of the arbitration 
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1 and (2) in return for the 400, you get, ahead of others, 

2 a 40-year EDP licence, and that that can be justified to 

3 the taxpayers. Then he seems to be saying that that 

4 would be a way to put monies into the campaign funds of 

5 the President, but that's a second point. But the first 

6 point, that's what he's saying, isn't it? 

7 A . I think on your fi rst point, my Lord, that is what he's 

8 saying. 

9 MR JUSTICE BURTON: That he's saying. The next question is 

10 where that money goes, and it's being suggested to you 

11 that it's clear that it goes to his campaign funds -- 

12 whether you call that personal or his party -- rather 

13 than the Government itself, and that's the second 

14 suggestion, and what do you say about that? 

15 A . I say that's an outrageous suggestion, my Lord. 

16 MR JUSTICE BURTON: So Mr McCoss is making it; it's 

17 outrageous. But the first point, you accept that's what 

18 he's saying? 

19 A . I t's an idea he had while sunning in A rgyll, yes, which 

20 didn't go anywhere. 

21 MR QURESHI: Is there something about the climate in Argyll 

22 that makes people have ludicrous ideas? 

23 A . You might have highlighted it yourself, M r Qureshi. I t 

24 might be the midges or -- I don't know . 

25 Q. My friend said scotch. I would be very concerned if 

 

 

 



Page 31 

1 Mr McCoss is drinking at 9.53 on a Monday morning. 

2 Mr Martin, turn to 3014. What we're looking at here 

3 is an email chain that emanates from communications with 

4 a law firm called Kampala Associated Advocates. Do you 

5 see that there at the bottom? 

6 A . Yes. 

7 Q. As I explained yesterday, there's a gentleman called 

8 Elly Karuhanga, we have a nice picture of him in our 

9 skeleton attachments, and Mr Karuhanga was the founding 

10 father of Kampala Associated Advocates. He's also 

11 a member of Parliament, isn't he? 

12 A . H e was. H e wasn't at this time. H e had been in his 

13 previous M inistry. 

14 Q. He'd been a member of Parliament; was he a member of 

15 Parliament for the party of Mr Museveni, do you recall? 

16 We'll obviously be able to help your memory -- 

17 A . I'm guessing he was. I don't recall. I think he was, 

18 actually. 

19 Q. Yes. He was, wasn't he? 

20 A . W ell, you -- 

21 Q. What we have here is an email exchange. What I would 

22 like to draw your attention to is at the bottom, David 

23 Mpanga. You've met him, haven't you? 

24 A . Yes. 

25 Q. Mr Mpanga was formerly in charge of legal services at 
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1 PricewaterhouseCoopers. Were you aware of that? 

2 A . I was reminded of it as part of these proceedings. I f 

3 I was aware of it, I'd forgotten about it. 

4 Q. And what Mr Mpanga is saying to Mr Peter Sloan is: 

5 "Dear Peter, I was actually preparing an email to 

6 Graham Martin ...(reading to the words)... partner here 

7 and head of tax litigation." 

8 Mr Kambona, he lectures in revenue law and taxation 

9 and has been heavily involved in the development of tax 

10 legislation in Uganda and he is legal adviser to the 

11 Commissioner General of the URA as well. Are you aware 

12 of that? 

13 A . I knew he did some work for the UR A . I'm not sure quite 

14 what. 

15 Q. And he served as a consultant to the Tax Appeals 

16 Tribunal as well. 

17 What about Mr Karuhanga? What's his background? Is 

18 he a tax specialist? 

19 A . No, I don't think so. A generalist, I think . 

20 Q. A generalist? Then we have an email sent to you by 

21 Mr Sloan: 

22 "See below from David Mpanga who wants a conference 

23 call. Shall we schedule something for tomorrow? But 

24 I'm inclined for it to be just the two of us at the 

25 moment and leave Ashurst out of it to file their written 
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1 opinions. As ever, sense a bit of reluctance from KAA 

2 to put pen to paper." 

3 Could you help us there? What was Mr Sloan 

4 referring to when he said "as ever"? How long had KAA 

5 been providing legal advice to Tullow in Uganda? 

6 A . Since we first acquired assets in Uganda in -- no, 

7 that's not quite r ight, sorry. Since we acquired the 

8 Hardman company in 2007 and became operator of block 2. 

9 Q. He mentions a conference call. You then say: 

10 "Happy for it to be just the two of us." 

11 Just pausing there, help us if you can. Do you 

12 recall whether there was or was not a conference call? 

13 I'm not going to ask you about the details. 

14 A . I don't at the moment. I'm racking my brains as I look 

15 at the emails. 

16 MR JUSTICE BURTON: There's nothing to stop you asking about 

17 the details because there's been a waiver of legal 

18 advice in relation to this matter. As long as you don't 

19 tell us about any other matters. 

20 MR QURESHI: Can you help us? Was there a conference call? 

21 A . I don't remember . I t looks like -- from the email trail 

22 it looks like one was set up pretty promptly after this 

23 email trail, but I don't remember . 

24 Q. We don't have any minutes in manuscript form or type 

25 form from any of your notebooks on any issue in these 
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1 proceedings, do we? 

2 A . No. 

3 Q. You were formerly at a very well-known law firm called 

4 Vincent and Elkins and you've been in Tullow for 

5 a significant period of time and you're a solicitor of 

6 the Supreme Court of England and Wales. Presumably, 

7 when you're in private practice you understood the 

8 significance of making notes? 

9 A . Yes. 

10 Q. And notes are generally regarded as extremely beneficial 

11 so that when recollections fade, the contemporaneous 

12 reflection of what has or has not transpired provides 

13 the best evidence, doesn't it? 

14 A . Yes. 

15 Q. But what we have in this case is a situation where we 

16 have no notes from you at all as general counsel/company 

17 secretary of Tullow Oil plc; correct? 

18 A . I am not saying I didn't take notes. I didn't keep 

19 notes. 

20 Q. What's the difference between taking and keeping? 

21 A . I f we were having a conference call, I would have jotted 

22 down some thoughts at the time, probably, although if 

23 I'm with one of my colleagues they might have been 

24 taking the notes. 

25 Q. On your behalf? 
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1 A . On my behalf. But I -- 

2 Q. Let's be clear about this. Can you confirm whether, in 

3 respect of any of the meetings that took place with the 

4 Ugandan authorities, you took notes or somebody took 

5 notes on your behalf? 

6 A . Notes were taken. I didn't keep many. I got r id of 

7 a lot of notes when I left K ampala. 

8 Q. You got rid of a lot of notes when you left Kampala? 

9 A . Not for any -- yes, I had a sort of parallel office in 

10 K ampala for a long time and when the deal closed, I got 

11 r id of all the old stuff. 

12 Q. Let's be clear. So you are telling us that you actually 

13 did make notes but you destroyed them. When did you 

14 destroy them? 

15 A . I don't know , M r Qureshi. I didn't take a lot of notes, 

16 I'm not a great note-taker in spite -- 

17 Q. Let's get to volume later. We've established that you 

18 actually made notes. You accept that, yes? 

19 A . Yes. 

20 Q. And we've established that you destroyed the notes; you 

21 accept that? 

22 A . Yes. 

23 Q. So let's work out when you destroyed the notes. 

24 A . I don't remember . There was no conscious act on my part 

25 of saying: " I am going to get r id of all these notes " . 
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1 It was every time I went -- 

2 Q. Was it a spontaneous combustion? 

3 A . No, it would have been a case of clearing out the 

4 drawers -- 

5 MR JUSTICE BURTON: That's not what's being asked, 

6 Mr Martin. It's not a question of saying, "I must have 

7 had them at some stage and they must have disappeared". 

8 You told us that when you cleared out your office in 

9 Kampala, you will have got rid of a whole load of notes. 

10 That's what you're being asked: when was that? 

11 A . I t was over successive months, my Lord. I t wasn't one 

12 particular time. 

13 MR JUSTICE BURTON: What months? I didn't know you'd given 

14 up an office in Kampala. It comes as news to me. When 

15 was that? 

16 A . I t was an executive office I used when I was there and 

17 I guess I was using that office r ight from early 2010 

18 r ight to 2012, on and off. 

19 MR JUSTICE BURTON: You've stopped using the office in 

20 Kampala now? 

21 A . Yes, my Lord. W ell, we use offices when we're down 

22 there, but I had all of the relevant -- 

23 MR JUSTICE BURTON: You didn't have your own office since 

24 2012? 

25 A . Yes. 
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1 MR JUSTICE BURTON: And it would have been in the lead-up to 

2 your giving up that office in 2012 that you cleared the 

3 notes out? 

4 A . Not on one particular day, my Lord. 

5 M R JUST I C E BUR T O N: No. 

6 A . W e had documentation after documentation, as you can 

7 see, for how long this has gone, and every time I'd go 

8 down I would say: this is not needed now -- 

9 MR JUSTICE BURTON: These proceedings started in 2011. 

10 A . That's r ight, my Lord. 

11 MR QURESHI: Just to be clear, litigation privilege has been 

12 claimed by Tullow for the period from February 2010 

13 onwards, my Lord. February 2010 onwards. 

14 MR JUSTICE BURTON: So what you're putting to the witness 

15 is: therefore, from February 2010 onwards, it must have 

16 been known that litigation was in contemplation? And 

17 the implicit question is, perhaps you can answer it: why 

18 in those circumstances did you not preserve rather than 

19 destroy any notes that were in your office at any time 

20 after February 2010, certainly in 2012? 

21 MR QURESHI: Or 2011? Forget February 2010. December 

22 2010, January 2011? 

23 A . As I say, I cannot remember at which time I would have 

24 had these successive clear-outs of my drawers. 

25 MR JUSTICE BURTON: It must have been after February 2010 
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1 because you were solidly there, busy -- 

2 A . I was solidly there, my Lord, but I didn't -- the volume 

3 of paperwork that I was dealing with was beyond the 

4 capacity of the drawers in the office to keep and every 

5 time I went down I would clear out some other -- 

6 MR QURESHI: You mean there were so many notes that there 

7 wasn't space to store them, is that what you're saying? 

8 A . No, I'm saying -- 

9 Q. You just said that, Mr Martin. 

10 A . Then I take that back -- 

11 Q. You said: 

12 "I was solidly there ...(reading to the words)... 

13 clear out some other." 

14 That's what you just said. 

15 A . I'm not saying there was volumes and volumes of notes, 

16 M r Qureshi. What I'm saying is that there were draft 

17 upon draft of documents because as well as dealing with 

18 these issues we were also dealing with the potential 

19 sale to C N O O C and Total which meant there were volumes 

20 of draft production sharing agreements which is too much 

21 paperwork . 

22 Q. So you, as a solicitor of the Supreme Court of England 

23 and Wales, experienced in advising private clients, 

24 involved in a situation which is plainly bearing the 

25 potential to be contentious from January 2010 onwards, 
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1 because you yourself issued a threat to Heritage 

2 in January 2010 with regards to pre-emption rights. 

3 There was an arbitration, wasn't there? An arbitration 

4 was commenced against Heritage with regards to the 

5 pre-emption rights for block 1 and 3A, right? 

6 A . That's r ight. 

7 Q. So there was already heat building up on this with 

8 Heritage as early as January 2010; correct? 

9 A . That was a very brief piece of heat that lasted one 

10 weekend and it was all over . 

11 Q. So then what happened? You got rid of the papers the 

12 weekend after, is that right, because it was all over? 

13 A . I don't think I had any papers in relation to that 

14 arbitration. I t was being dealt with by our lawyers, 

15 Ashurst. 

16 MR JUSTICE BURTON: This is a side issue, Mr Qureshi. We're 

17 interested in the notes relating to what was happening 

18 long after that, in summer 2010, and by 2011 that matter 

19 was in dispute with the defendants and you seem to have 

20 destroyed the documents successively during your 

21 clearouts in 2012. 

22 A . I'm sorry, my Lord -- 

23 MR JUSTICE BURTON: You are being asked why, as a solicitor 

24 of the Supreme Court, you didn't retain those 

25 documents -- not drafts, or possibly drafts, but 
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1 certainly your notes. 

2 A . I'm sorry, my Lord, I didn't mean to give the impression 

3 I destroyed them in 2012. I destroyed them on 

4 successive visits to Uganda from 2010 onwards. 

5 MR QURESHI: Does Tullow have any formalised documentation 

6 preservation policy? 

7 A . No. 

8 Q. You have, over and above your own understanding of the 

9 need to keep notes, very sophisticated, very experienced 

10 legal advisers, Ashurst, don't you? 

11 A . Yes. 

12 Q. Did they advise you at any stage what you ought to be 

13 preserving in terms of documents? 

14 MR WOLFSON: I think that actually does stray into 

15 professional privilege. If my learned friend is asking 

16 about the letters that are customarily written, we 

17 haven't waived privilege on that. I'm not sure where 

18 that goes in any event. 

19 MR QURESHI: But you know we have notes from Mr Inch and 

20 from Ms Shah? 

21 A . Yes. 

22 Q. But we don't have notes from you? 

23 A . That's r ight. 

24 Q. And the only one who's the lawyer amongst those three is 

25 you? 
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1 A . Yes. 

2 MR JUSTICE BURTON: This email here we're looking at from 

3 Mr Mpanga to Peter Sloan and then subsequently from 

4 Peter Sloan to you, says that: 

5 "They have formed some opinions and views that they 

6 would like to share." 

7 And then Mr Sloan has the discussion with you, so it 

8 looks as though, doesn't it, that the conversation that 

9 you had with Mr Sloan, which was going to be in the 

10 morning around about 11.15, related to advice that he 

11 was being given -- had been given from Mr Kambona. 

12 A . M r Mpanga, my Lord, yes. 

13 MR JUSTICE BURTON: Or both, but you can't remember what 

14 that was? 

15 A . I don't remember if the conference call went ahead. 

16 MR JUSTICE BURTON: It doesn't look as though the conference 

17 call went ahead. It looks as though it was you and 

18 Mr Sloan having a conversation, doesn't it? 

19 A . I think he was suggesting maybe a conference call with 

20 Ashurst as well and M r Sloan is saying, " Happy for it to 

21 be just the two of us " . 

22 MR JUSTICE BURTON: I see. So it's you and Sloan 

23 and Mpanga? 

24 A . That's my reading of it, my Lord. 

25 MR JUSTICE BURTON: You don't remember whether that 
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1 happened? 

2 A . I don't. 

3 MR JUSTICE BURTON: And if you took any notes of it, you've 

4 destroyed them? 

5 A . Yes, my Lord. 

6 MR JUSTICE BURTON: Thank you. 

7 MR QURESHI: Turn to volume 12, page 3102. Do you have 

8 this? 

9 A . Yes. 

10 Q. This is an opinion prepared by Messrs Ashurst dated 

11 20 August 2010 on tax matters. 

12 A . Yes. 

13 Q. It's about whether or not Heritage is liable to tax and 

14 the implications of the Mauritius-Uganda double taxation 

15 treaty, isn't it? 

16 A . Yes. 

17 Q. Paragraph 1.3, this is an opinion which is provided by 

18 Ashurst and subsequently passed on through the 

19 middleman, Mr Patrick Bitature, who we'll come to 

20 shortly, and is provided in the following context, 1.3: 

21 "We draw your attention to the fact that Ashurst 

22 does not practice Ugandan law and this opinion is based 

23 upon a plain reading of the Ugandan tax legislation and 

24 the documents that are set out in section 2 below which 

25 are governed by Ugandan law, and on the assumption that, 
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1 as a common law country, the relevant points of Ugandan 

2 law would be construed and interpreted on the basis of 

3 English law." 

4 Do you see that? 

5 A . Yes. 

6 Q. Anything wrong in the approach that Ashurst adopted? 

7 A . I don't think so. 

8 Q. Look at page 3137. Do you have this? 

9 A . I don't yet. 

10 Q. 3137. 

11 A . There are lots of 3136s. 

12 Q. This is the Ashurst opinion that was inserted. 

13 A . Yes, I have it. 

14 Q. Can you help us with this? We were trying to identify 

15 firstly who the author of this is. Can you help us? 

16 A . I think it was me. I t was me. 

17 Q. It was you? 

18 A . Yes. 

19 Q. Can you help us as to when you produced this? 

20 A . No. W ell, I can nar row it down. I think it was 

21 in August 2010. I t might have been September 2010. I t 

22 was that sort of time when I was spending a lot of time 

23 in K ampala. 

24 Q. You weren't on holiday or anything? 

25 A . No. 
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1 MR JUSTICE BURTON: For some reason I have it written at the 

2 bottom, I can't remember why I wrote it, 20 August -- 

3 MR QURESHI: That's because I suggested 20 August because 

4 when disclosure was provided, and as the bundle has been 

5 put together ostensibly in chronological format, I'm 

6 assuming that if it comes in after the Ashurst opinion 

7 of 20 August, it's somewhere around there because the 

8 next document is dated 24 August. 

9 A . That would figure. I t's around that year . 

10 Q. So we can dispel the notion that this is a brainwave. 

11 It's headed, "Recommended GOU strategy". 

12 Let's pause firstly. In producing this document, 

13 did you have any discussions with anybody else? 

14 A . You mean externally to Tullow? 

15 Q. Yes. 

16 A . I don't think so. 

17 Q. Internally? 

18 A . Possibly my colleagues. I don't know . This was me 

19 coming up with some ideas. 

20 Q. It's headed, "Recommended GOU strategy". Who were the 

21 ideas for? 

22 A . The ideas were for the Tullow team and discussions with 

23 the G O U . 

24 Q. Let me go back to the heading again. It's, "Recommended 

25 GOU strategy". Are you saying that it was -- let's just 
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1 be clear. The ideas were for the Tullow team and 

2 discussions with the GOU, so this is recommended GOU 

3 strategy for the discussions between the Tullow team and 

4 the GOU, is that what you're saying? 

5 A . I f we had got a chance to meet them, I think we would 

6 have had this as one of our documents in our mind. W e 

7 did not give this to the G O U . W e were persona non grata 

8 at that stage. 

9 Q. I see, but these were ideas that you in any event wished 

10 to share with and communicate to the GOU? 

11 A . With a view to trying to solve the dispute, yes. 

12 Q. All right. Let's look at the first one. 

13 MR JUSTICE BURTON: Solve the dispute? 

14 A . W ell, solve all of the issues that were currently 

15 occupying everyone's minds, my Lord. 

16 MR QURESHI: The first one: 

17 "Attack ..." 

18 "Attack". That's a fairly loaded concept, isn't it? 

19 "Attack Heritage on the tax issue." 

20 First bullet point: 

21 "Obtain best international advice and engage 

22 advisers." 

23 Who did you have in mind for international advice? 

24 A . Ashurst and PwC . 

25 Q. Ashurst and PwC? Is that what you said? 
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1 A . I did say that. 

2 Q. Anybody else? 

3 A . I don't think I had any particular firms in mind. 

4 Q. You've just said "Ashurst and PwC". 

5 A . I said that, I'm not sure -- you asked me who might have 

6 been on my mind, it's -- 

7 Q. No, I said, "Who did you have in mind?" Not, "Who might 

8 you have had in mind?" 

9 A . I'm not sure I had anyone particularly in mind but 

10 Ashurst and Pw C we had been in touch with and would have 

11 been the ones which immediately spring to mind. 

12 MR JUSTICE BURTON: You were asked: "Who did you have in 

13 mind for international advisers?" And you said "Ashurst 

14 and PwC". Do you want to reconsider that answer? 

15 A . No, my Lord, I'm not -- when I wrote this note for 

16 myself and for others within Tullow , I'm not sure I had 

17 any particular firms in mind, but the way the question 

18 was phrased, if I'd been asked the question, " Who did 

19 you have in mind? " , then I would have said, " Probably 

20 Ashurst and Pw C " . 

21 MR JUSTICE BURTON: You'd just received the advice from PwC 

22 that date. 

23 MR QURESHI: Ashurst. 20 August, yes? 

24 MR JUSTICE BURTON: I'm sorry. 

25 A . Yes. 
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1 MR QURESHI: And you received advice from PwC in June 2010; 

2 correct? 

3 A . W e had received -- I'd forgotten the date, but if that's 

4 the date, yes. 

5 MR QURESHI: That's right. 

6 MR JUSTICE BURTON: And both of them were saying that 

7 Heritage's case on defending the Government's tax case 

8 was slim? 

9 A . Slim, yes. 

10 MR QURESHI: You didn't see any problem in terms of 

11 potential conflicts of interest in Ashurst being your 

12 advisers and Uganda's advisers? 

13 A . Obviously conflicts would have to have been declared. 

14 Q. To whom? 

15 A . To the Government, if the Government were going to 

16 engage advisers. 

17 Q. But not to Heritage, of course? 

18 A . Not to H er itage if they were on the other side of the 

19 dispute. 

20 Q. This is after you've entered into the supplemental 

21 agreement which provides that, from memory, Heritage 

22 will have sole conduct of the dispute. Do you recall 

23 that? 

24 A . Yes. 

25 Q. To be clear, was that an agreement that you had any 
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1 input in? 

2 A . I saw the agreement. I wasn't dealing with the drafting 

3 of it myself. I was aware of the agreement, I was aware 

4 of its terms yes. 

5 Q. So you were aware of its terms. 

6 A . Yes. 

7 Q. And yet you advanced this first proposition. The second 

8 one: 

9 "Respond comprehensively to Heritage dispute 

10 letter." 

11 What did you mean by "comprehensively"? 

12 A . I think by this time H er itage had disputed the tax 

13 assessment and our concern was that the Government, if 

14 they had got us to pay the tax on whatever grounds, 

15 would have closed the books and walked away, so we were 

16 keen that that didn't happen and the Government needed 

17 to put in a proper response to the objection or whatever 

18 it was called -- the appeal, perhaps. 

19 MR JUSTICE BURTON: How does this proposal, this recommended 

20 GOU strategy, that GOU should obtain best international 

21 advice and engage advisers and that those could, might 

22 well be Ashurst and PwC, how does this differ from 

23 Mr McCoss' proposal and you taking on the risk of 

24 winning the arbitration "using our legal team under 

25 a GOU banner"? 
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1 A . I don't think this was suggesting that we actually run 

2 it for them, my Lord. I t was suggesting that we just 

3 make sure that they respond with the proper 

4 international advice because we had doubts that the 

5 Government probably wouldn't know much about double tax 

6 treaties. In all of those assumptions, we were wrong. 

7 MR QURESHI: You said that at this time you were persona 

8 non grata, yes? 

9 A . Yes. 

10 Q. Did I hear you correctly that this was a note produced 

11 in the hope of a meeting with the Ugandan authorities 

12 that didn't transpire; is that right? 

13 A . Yes. 

14 Q. Look at document 3176, please. Core 371, my Lord. 

15 25 August. It's signed at page 3178 by Mr Heavey, 

16 chief executive officer, can you see that? 

17 A . Yes. 

18 Q. Who drafted this letter? 

19 A . I drafted it. 

20 Q. It's addressed to -- 

21 MR JUSTICE BURTON: The President. 

22 MR QURESHI: -- the President. And it says: 

23 "Thank you for receiving the Tullow delegation on 

24 Monday, 23 August 2010. I thought the exchange of views 

25 was helpful and I appreciated your frankness." 
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1 So a meeting did take place, didn't it? 

2 A . A meeting did take place, but -- yes, it did, and it 

3 took a lot of getting it organised. In the week or so 

4 or week or two prior to that, the Government, I don't 

5 think , had very much to do with us. W e were waiting -- 

6 I think we felt the only way to resolve the dispute was 

7 a direct meeting between our chief executive and the 

8 President. 

9 MR JUSTICE BURTON: The answer you gave to Mr Qureshi a few 

10 moments ago was that this was a note produced in the 

11 hope of a meeting with the Ugandan authorities which 

12 didn't transpire. 

13 A . I'm sorry, my Lord, I'll rephrase the position. A t the 

14 time I wrote that note, we were hoping to have meetings 

15 with Government officials. 

16 MR JUSTICE BURTON: Yes. 

17 A . W e didn't get those meetings with Government officials, 

18 but we did get a meeting with the President three days 

19 after the note, if it was 20 August. I don't actually 

20 know the date on which the document was drafted, but it 

21 was in that time per iod. I think the point I was trying 

22 to get across was we did not -- that note was not given 

23 to -- 

24 MR JUSTICE BURTON: We'll stop at quarter to. 

25 MR QURESHI: Right. I had never said to you, never 
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1 suggested that it had been given to the GOU. What 

2 I asked you -- I want to look at the transcript -- was 

3 whether the contents were intended to be communicated to 

4 the GOU. That was correct, wasn't it? 

5 A . Yes. 

6 MR JUSTICE BURTON: Were they? 

7 A . Not in the comprehensive manner in which that note was 

8 written or , as we might come to, the meeting we had with 

9 the President was extremely short, 45 minutes or so, and 

10 we did not get much chance to put our points across at 

11 all. 

12 MR QURESHI: Forgive me, Mr Martin, so you recollect this 

13 meeting now, do you? Were you there? 

14 A . Yes. You don't forget meetings with Presidents. 

15 Q. I haven't had the good fortune of meeting with 

16 Mr Museveni but I'm sure you are right. In terms of 

17 this particular note, did you have a speaking part in 

18 this meeting? 

19 A . Very brief. 

20 Q. Can you remember what your lines were? 

21 A . They weren't pre-prepared. I t was something to do with 

22 trying to solve the mathematics of deposits paid and 

23 taxes due. I forget my particular role in it, but it 

24 seemed to catch the President's attention. 

25 Q. Can you just help us now that you have said you don't 
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1 forget meetings like this. It took place on 23 August, 

2 is that right? When did it take place? The letter's 

3 dated the 23rd and this note was produced on or about 

4 20 August. When did the meeting take place? 

5 A . 23 August. 

6 Q. So the letter was sent immediately after the meeting? 

7 A . No -- well, two days afterwards, yes. 

8 Q. Two days afterwards? 

9 A . The letter to the President is dated the 25th reflecting 

10 a meeting on the 23rd. 

11 Q. Where did the meeting take place? 

12 A . I t took place in Jinja in eastern Uganda. 

13 Q. When you wrote the recommended GOU strategy, where were 

14 you? 

15 A . In K ampala. 

16 Q. How far is Jinja from Kampala? 

17 A . I t's about an hour's drive. 

18 Q. How many of you went to the meeting? 

19 A . Probably about five or six on our side. 

20 Q. Can you remember who? 

21 A . A idan and myself, E lly K aruhanga -- 

22 Q. Sorry, who? 

23 A . E lly K arahunga. 

24 Q. Yes? 

25 A . A chap called Hans Myers(?), who was standing in for the 
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1 country manager , B rian G lover , who would have attended 

2 had he not been on holiday. 

3 Q. Right. 

4 A . And I don't remember who else on our side. 

5 Q. Patrick Bitature? 

6 A . No. 

7 Q. No? Was he on your side then, or not? 

8 A . H e was never on our side, M r Qureshi. 

9 Q. We'll see about that in a second, Mr Martin. 

10 So the meeting took place in Jinja and who was there 

11 on the other side for the Ugandan authorities? 

12 A . A whole host of everybody that we had come across. 

13 Delegations from the M inistry of Energy, PEPD , the 

14 Ministry of F inance, the tax authorities, the A ttorney 

15 G eneral's office. Probably about 30 on thei r side in 

16 all. 

17 Q. 3-0? 

18 A . Yes. Maybe a little bit less. Maybe 20. 20 plus. 

19 Q. A significant number? 

20 A . Yes. 

21 MR JUSTICE BURTON: But you said: "We didn't get meetings 

22 with the Government officials but we did get a meeting 

23 with the President." What you actually mean is you did 

24 get a meeting with the Government officials as well as 

25 the President. 
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1 A . A ll together with the President. 

2 MR QURESHI: Do you remember what time the meeting was in 

3 Jinja? 

4 A . Very late in the evening, about 10 o'clock at night. 

5 10.30 at night. 

6 Q. Do you remember where the meeting took place? 

7 A . I t took place in the State House in Jinja. 

8 Q. Where in the State House? Does His Excellency, 

9 President Museveni, have a formal meeting room? 

10 A . I think he had two State Houses in Jinja because we went 

11 to the wrong one fi rst and we were led into some 

12 other -- it might not have been a State House, it might 

13 just have been a Government building, and we waited in 

14 a tent along with lots of other people who were also 

15 awaiting an audience with him and we weren't first up so 

16 we had a long wait. 

17 Q. So when you met with him, can you just help us, where 

18 did you meet him, in a tent? 

19 A . No, no, it was in a large meeting room. I'm not -- 

20 I can't quite recall what the building was like. I t was 

21 a pretty traumatic evening. 

22 Q. Were there tables in the meeting room? 

23 A . There was -- not that were in use. The President sat up 

24 on a little bit of a dais and we were aligned on one 

25 side of the room and the Government officials were 
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1 aligned on the other side of the room. 

2 Q. He was sitting on a dais? 

3 A . A raised platform, slightly above us. 

4 Q. And you were sitting on one side and the Ugandans on the 

5 other? 

6 A . Yes. 

7 Q. And Mr Karuhanga was sitting on your side? 

8 A . Yes. 

9 Q. How long did the meeting last? 

10 A . I think about 45 minutes. 

11 Q. Did any of you take any notes? 

12 A . I would have had a yellow pad, as I'm prone to do, but 

13 there's no record of that now . 

14 Q. Why is that? 

15 A . W ell, at some point, as I was saying earlier , I got r id 

16 of all of those notes. 

17 MR QURESHI: My Lord, is that a convenient point? 

18 MR JUSTICE BURTON: Yes, thank you. 

19 (11.46 am) 

20 (A short break) 

21 (11.55 am) 

22 MR QURESHI: You were telling us that there was a meeting 

23 between yourselves and Tullow, about six people, and the 

24 Ugandan authorities, in Jinja with the President sitting 

25 on a dais which lasted about 45 minutes. 
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1 A . Dias was probably the wrong impression. H e was sitting 

2 above everyone else on a platform in the middle. 

3 Q. In an elevated position. 

4 A . In an elevated position. 

5 Q. On a bigger chair, yes? 

6 A . I don't remember the size of the chair . 

7 Q. You don't recall? Did he have any note-takers? 

8 A . I don't recall that he did, no. 

9 Q. Were there any other people on the Tullow team in 

10 addition to yourself -- not forgetting, of course, that 

11 in addition to his many other talents, Mr Karuhanga is 

12 a lawyer from Uganda -- was there anybody else taking 

13 notes on your team? 

14 A . I don't recall. The layout of the room was such that 

15 M r H eavey and myself were turned to face the President. 

16 The rest of our team were to my right and I didn't turn 

17 around to look at them very much. I was concentrating 

18 on the President and the Government's team. 

19 Q. Was Mr Inch there? 

20 A . No. 

21 Q. So, so far as you're aware -- actually just forgive me, 

22 let me rephrase. 

23 In a meeting of this type with the President and 

24 Government officials, would you expect other members of 

25 your team to be taking notes? 
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1 A . They probably were. 

2 Q. They probably were. My Lord, we certainly haven't been 

3 provided with any. And the meeting ended at what time 

4 did you say? 

5 A . I t was very late at night. I don't -- it must have 

6 started around 10.00, 10.30, and finished 11.15-ish, 

7 something like that. That sort of timing. 

8 Q. On the 23rd? 

9 A . Yes. 

10 Q. Which was a Monday? 

11 A . Yes. 

12 Q. Do you remember it was a Monday. 

13 A . W ell, it says in this letter it was a Monday. That's 

14 the only way I can remember now . 

15 Q. Let's move on to what happened on Tuesday. We're going 

16 to come back to 3137 shortly but let's go on to Tuesday, 

17 the next day. 3150. 

18 My Lord, I understand it's in the core bundle. My 

19 friend is going to assist. 

20 MR WOLFSON: It should be at 311.001, my Lord. 

21 MR JUSTICE BURTON: Thank you. 

22 MR QURESHI: My Lord, again I apologise. I don't have the 

23 benefit of the pink pages. 

24 MR JUSTICE BURTON: I see. Perhaps over the weekend you can 

25 do that. 
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1 MR QURESHI: We can actually see at the bottom of 3150 that 

2 there's an email sent to you by Mr Mpanga at 6.12 on 

3 Monday evening. Do you see that? 

4 A . Yes. 

5 Q. "Dear Graham, the following is our (KAA's) views." 

6 When he says "our (KAA's) views", can you just help 

7 us? From your interaction with KAA, who was he 

8 particularly referring to within KAA? 

9 A . I'm guessing himself and Oscar K ambona. 

10 Q. And Elly Karuhanga? 

11 A . Possibly, but I don't think E lly would have had very 

12 much to do at that stage with his legal hat on. 

13 Q. What hat would he have had anything to do with? 

14 A . H is Tullow hat, probably. 

15 Q. Does he wear any other hats? 

16 A . H e is the Consul of the Seychelles to Uganda. I'm not 

17 sure if he's also the President of the Chambers of 

18 Mines. 

19 Q. Mines or minds? 

20 A . M ines. 

21 Q. We have Mr Mpanga writing to you: 

22 "Dear Graham, the following is our (KAA's) views in 

23 connection with the Heritage tax issue arising out of 

24 the transaction. On the basis that all of the 

25 addressees of this email [which include Mr King and 
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1 Mr Sloan and Mr Inch] are fully conversant of the 

2 transaction and the facts I will not repeat them here. 

3 I will straight away address the issues that we have 

4 identified to be the basis of the disagreement between 

5 Heritage and the Government and provide our views and 

6 opinion in that regard." 

7 Now this email is sent to you at 6 o'clock, and your 

8 meeting with the President, you were telling me, was in 

9 the evening. 

10 A . Yes, but we anticipated it a lot ear lier . W e left 

11 K ampala before it was dark . 

12 Q. I see. Is there BlackBerry access in Uganda? 

13 A . Yes. 

14 Q. Do you carry a BlackBerry? 

15 A . Yes. 

16 MR JUSTICE BURTON: Well, it was sent on a BlackBerry, was 

17 it? 

18 MR QURESHI: Would you have received it on your BlackBerry? 

19 A . I should have received it on my BlackBer ry. There are 

20 patches of the country where it doesn't work . I can't 

21 remember what it was like in Jinja or the route to 

22 Jinja, but it's not bad. 

23 MR JUSTICE BURTON: So this was sent when you were already 

24 on your way to the meeting? 

25 A . Yes, it looks like it. 
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1 MR QURESHI: And you were clicking your heels in the 

2 antechamber, the tent, before you were meeting His 

3 Excellency -- 

4 A . W e were in various places. There was a bit of confusion 

5 as to where the meeting was to be held and we were sent 

6 to the wrong place, first of all. 

7 Q. Right, but between -- because did you say that it was 

8 dark by the time you had the meeting? 

9 A . Yes. 

10 Q. In August, I assume that it gets dark at about 8 o'clock 

11 in Kampala, Jinja? 

12 A . Not in equatorial latitudes. I t would be dark about 

13 6.30. 

14 Q. BlackBerrys have lights on them, don't they? It's 

15 possible to view a BlackBerry even though you're in the 

16 dark? 

17 A . Yes. 

18 Q. Can you recall whether or not before you met the 

19 President you read this email? 

20 A . No. 

21 Q. No that you can't recall or no that you didn't read it? 

22 A . I can't -- although I read it, I can't recall when 

23 I read it. 

24 MR JUSTICE BURTON: But if you received it while you were 

25 waiting, with not much else to do, I would have thought 
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1 you would have read it? 

2 A . That's probable, my Lord, if you're kicking your heels, 

3 you'll be checking your BlackBer ry if it's working and 

4 car rying on with business. 

5 MR JUSTICE BURTON: This is quite a significant document to 

6 receive? 

7 A . Yes. 

8 MR QURESHI: Let's look at this document, shall we: 

9 "In preparing this note we have taken into account 

10 all documents availed to us, including minutes of the 

11 meeting of 4 June between Government and Heritage 

12 officials ..." 

13 Which you accept were provided in circumstances that 

14 were not consistent with your own code of conduct; you 

15 accept that, yes? 

16 A . Yes. 

17 Q. "... the draft opinion provided by 

18 PricewaterhouseCoopers." 

19 Item C, we'll just have to speculate what item C is? 

20 MR JUSTICE BURTON: I'm not sure why we should speculate. 

21 MR QURESHI: My Lord, that was a rhetorical. 

22 MR JUSTICE BURTON: Yes. How can this be redacted, 

23 Mr Wolfson? 

24 MR WOLFSON: My Lord, I just asked my learned junior that 

25 precise point. I spotted that point when we looked at 
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1 the documents. 

2 MR QURESHI: Just now? 

3 MR WOLFSON: Yes, absolutely. I hadn't appreciated, I'm 

4 afraid, when I was reviewing the papers, this point. 

5 MR JUSTICE BURTON: It is one of many thousands of papers. 

6 MR WOLFSON: Absolutely. 

7 MR JUSTICE BURTON: Now you've seen, Mr Wolfson? 

8 MR WOLFSON: I've asked my learned junior that precise point 

9 and again what I said earlier applies. I will consider 

10 the point and if it is not justified, we will unredact 

11 it. 

12 MR JUSTICE BURTON: I find it very difficult to see how you 

13 can redact that bit. 

14 MR WOLFSON: It may be that the reference can be unredacted 

15 but the underlying document is nonetheless privileged. 

16 But we'll have to have a debate about that. 

17 MR JUSTICE BURTON: Oh, well, I can entirely see that if 

18 there's an underlying document to which you wish to 

19 retain the privilege and there may be a fear as to 

20 waiver of that underlying privilege, I would have 

21 thought you were better off sticking where you are. But 

22 at the moment I can't see how, if this document was 

23 material to be considered by Mr Mpanga in giving the 

24 legal opinion which itself has been waived, how that 

25 document could be privileged, but there it is. 
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1 MR WOLFSON: Precisely. It depends whether it was material 

2 to the advice or it was one of the documents he was 

3 provided with but then wasn't material to the points he 

4 was advising on. 

5 MR JUSTICE BURTON: I don't know. Because if it's 

6 a question whether it's material or immaterial to the 

7 advice, it may itself be a matter of significance. 

8 MR WOLFSON: Absolutely, but -- 

9 MR JUSTICE BURTON: I'll leave it to you. 

10 MR WOLFSON: Absolutely. In the first instance I will look 

11 at it. 

12 MR JUSTICE BURTON: Thank you. 

13 MR QURESHI: So we're clear, of course, what we're assuming 

14 is that item C relates to a completely different issue 

15 and that's why it's redacted. 

16 MR JUSTICE BURTON: That's the point and I don't see how it 

17 can and I think nor does Mr Wolfson, but we will hear. 

18 MR QURESHI: Then we have the opinion of Ashurst dated 

19 20 August, liability of tax in Uganda on disposal of 

20 an assigned interest. 

21 Pause there. You, i.e. Tullow, were plainly of the 

22 view that the opinion produced by PricewaterhouseCoopers 

23 and the opinion produced by Ashurst were significant. 

24 In fact, Mr Sloan described Ashurst's understanding of 

25 106 and 108 to be very relevant in an email that we 
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1 looked at yesterday when he sent 106 and 108 on to 

2 Mr King in June 2010, yes? 

3 A . Yes. 

4 Q. Do you accept that Pricewaterhouse's understanding and 

5 Ashurst's understanding of 106 and 108 is very relevant? 

6 A . As a matter of -- as advice f rom English lawyers, yes. 

7 MR JUSTICE BURTON: I'm not following, Mr Qureshi. The 

8 relevance of this is about the liability of Heritage on 

9 disposal of an assigned interest and whether it's -- 

10 MR QURESHI: Yes. 

11 MR JUSTICE BURTON: -- real property or movable property or 

12 whatever it is, but that's nothing to do with 106 and 

13 108. 

14 MR QURESHI: No, but the only issue is Mr Martin accepting 

15 that Ashurst's understanding and Pricewaterhouse's 

16 understanding about Uganda law, specifically Ugandan tax 

17 law, is very relevant. 

18 MR JUSTICE BURTON: I see. Then you've accepted that: 

19 relevant but not determinative? 

20 A . Not determinative. 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: "This note has taken into account the opinions 

23 and views expressed by PricewaterhouseCoopers and 

24 Ashurst. It has not been deemed necessary to 

25 specifically refer to areas of agreement or disagreement 
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1 with those respective opinions." 

2 Then we have item 1, whether the Ugandan Revenue 

3 Authority has a right to tax the transaction and, if so, 

4 what the basis of such a right is. 

5 Then we have a reference to a conference call, 3152, 

6 halfway down the page. Do you see that? 

7 A . Yes. 

8 Q. And here there's reference to a conference call; do you 

9 recall whether that conference call was with you? It 

10 certainly appears that it was with you. 

11 MR JUSTICE BURTON: Where is it? I've missed it. 

12 MR QURESHI: 3152, the third substantive paragraph -- 

13 MR JUSTICE BURTON: We've moved on from part 1, which was 

14 whether Heritage is liable for tax -- 

15 MR QURESHI: Yes. 

16 MR JUSTICE BURTON: -- to part 2, in respect of which for 

17 some reason at the bottom of the page, the heading is 

18 redacted. 

19 MR QURESHI: My Lord, yes. 

20 MR JUSTICE BURTON: It must be the agency question, which is 

21 what is now discussed. I'm not quite sure why the 

22 heading -- but then there are some parts which are 

23 redacted, which no doubt Mr Wolfson will be looking at, 

24 but it may be it relates to the PSA as opposed to 

25 liability under the 106 or 108 agency document. 
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1 Then we're into discussion of 106 and 108. Where is 

2 it that you say there's a conference call? 

3 MR QURESHI: My Lord, yes. It's after the first -- 

4 MR JUSTICE BURTON: "We discussed this issue with you 

5 recently in a conference call." 

6 That's looks as though that's the one that you 

7 weren't sure as to whether it had taken place. 

8 MR QURESHI: Yes, and that's addressed to you? 

9 A . The email's addressed to me. 

10 Q. When he's saying "you" -- 

11 A . I t looks like it's me rather than Tullow, but it could 

12 be read both ways, and it could well be the call we 

13 couldn't quite work out the timing of before. 

14 MR JUSTICE BURTON: It looks as though they gave you the 

15 advice orally, which they subsequently repeat on 

16 27 August, that they don't think there's any obligation 

17 arising out of the 108 notice. 

18 A . 108 notice, yes. 

19 MR QURESHI: You don't have any notes of that conference 

20 call? 

21 A . No. 

22 Q. Now turn to 3170. 

23 MR JUSTICE BURTON: Are we moving on from the meeting with 

24 the President? 

25 MR QURESHI: No, my Lord, we're just looking at the 
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1 chronological context. There's a lot going on. 

2 MR JUSTICE BURTON: Okay. 

3 MR QURESHI: 3170. Do you have this, Mr Martin? 

4 A . Yes. 

5 MR QURESHI: My Lord, this is an email, it starts off with 

6 Martin Shearman to Andy Demetriou. Martin Shearman is 

7 forwarding to Andy Demetriou a scanned copy of a letter 

8 sent to President Museveni. Do you see that? 

9 A . Yes. 

10 Q. Does my Lord see that? 

11 MR JUSTICE BURTON: Yes. 

12 MR QURESHI: It says "restricted". Do you see that? 

13 A . I can't see it yet. 

14 Q. Does my Lord see "restricted"? 

15 MR JUSTICE BURTON: Yes. 

16 Q. Do you see "restricted"? 

17 A . Yes. 

18 Q. I can tell you, and my learned friend can dispel my 

19 misunderstanding, that in respect of Government 

20 communications there are different forms of security 

21 classifications. My Lord will be aware of them. Was 

22 Mr Demetriou or yourself or anybody in Tullow security 

23 cleared to receive a document of this nature? 

24 A . I don't know what the rules are, M r Qureshi, I'm afraid. 

25 MR JUSTICE BURTON: Was Tullow security cleared? 
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1 MR QURESHI: That's the question. 

2 A . I'm not sure I know what that means, my Lord, but I'm 

3 assuming the answer is no. W e'd undergone no formal 

4 security clearance, if that's the question. 

5 MR QURESHI: But that was the question and you understood 

6 it. 

7 MR JUSTICE BURTON: Yes? 

8 MR QURESHI: Martin Shearman, as I mentioned before, is 

9 married to Miriam Shearman, who as you accepted 

10 yesterday is on the Tullow payroll. 

11 A . She was at a certain time. 

12 Q. At the material time you accepted? 

13 A . Yes. 

14 Q. I gave you the opportunity to check your HR records if 

15 you wished to. Do you wish to check them? 

16 A . No. 

17 Q. Mr Demetriou is forwarding to you and Mr Heavey 

18 a document which is a letter from Mr Bellingham which 

19 has not been sent yet "for comment" -- for comment? 

20 MR JUSTICE BURTON: The dramatise personae says that 

21 Mr Shearman is former British High Commissioner to the 

22 Republic of Uganda. Was he High Commissioner at this 

23 stage? 

24 MR QURESHI: Yes, he was. 

25 MR JUSTICE BURTON: Then I should change the word "former", 
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1 because I'm sure it's accurate now. Can I amend the 

2 dramatise personae to say the dates when he was British 

3 High Commissioner? 

4 MR WOLFSON: I'm sure we can find that out. 

5 MR JUSTICE BURTON: But he was certainly at the time. In 

6 2010 he was? 

7 MR WOLFSON: Yes. I think the "former" is as of today 

8 because he was current at the time. 

9 MR JUSTICE BURTON: Oh yes, but as of 2010, he was British 

10 High Commissioner? 

11 MR QURESHI: Yes. As of 2010 his wife was on the Tullow 

12 payroll. 

13 MR JUSTICE BURTON: Thank you. 

14 MR QURESHI: That's right, isn't it? 

15 A . Yes. 

16 Q. My Lord, the simple point is, and my learned friend will 

17 confirm this, that it is wholly improper for 

18 a Government document marked "restricted" to be 

19 circulated beyond the circle of those who have security 

20 clearance. 

21 And that's a document that you're receiving but it 

22 gets worse. You're receiving it for comment. You can 

23 check it. It's on the Government website. 

24 MR JUSTICE BURTON: That's what you're putting. Are you 

25 able to comment or not? 
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1 A . I'm not, my Lord. I have no knowledge of the rules. 

2 MR JUSTICE BURTON: I'm not asking you a question. I'm not 

3 asking you to address the most recent question, but you 

4 can't comment as to what the restrictions are. All you 

5 can confirm is that if there are any restrictions, 

6 Tullow was not released from them? 

7 A . Cor rect. 

8 MR JUSTICE BURTON: But then you're being asked: do you know 

9 how it comes about that a letter which has not yet been 

10 sent from Mr Bellingham was being circulated and is 

11 still described as "restricted" is being circulated for 

12 comment? 

13 A . I could only conclude from the email trail, my Lord, 

14 that the B ritish H igh Commissioner was trying to be 

15 helpful to us and give us advance notice of a letter 

16 that was about to go. 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: Let's look at the letter, 3171. It's addressed 

19 to His Excellency, President Museveni, in his State 

20 House in Nakasero, Kampala. It's not one of the two 

21 State Houses in Jinja, it's the one he has in Kampala. 

22 I assume he's only got one in Kampala. Do you know 

23 whether he's got more than one? 

24 A . I don't. I've been to one in K ampala, that's the only 

25 one I'm aware of. 
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1 Q. The Nakasero State House, is that one you're aware of? 

2 A . Yes. 

3 Q. How many times have you been there? 

4 A . Certainly once. I might have been twice. I'm 

5 struggling to remember when the second might have been. 

6 Q. When was the last time you met President Museveni? 

7 A . I think it was in January 2012. Yes. And it was at 

8 Nakasero. 

9 Q. We can see from the bottom, "Yours ever, pp Henry 

10 Bellingham". It's not signed by the Minister. It's 

11 agreed by the Minister and signed in his absence. The 

12 Minister very wisely takes his vacation in August. The 

13 letter refers to a meeting that took place during his 

14 visit to Uganda in July. What he says is as follows, 

15 fourth paragraph -- 

16 MR JUSTICE BURTON: Well, we can read it, yes. 

17 MR QURESHI: "I want to underline to you Tullow's commitment 

18 to Uganda and to acting ethically and responsibly, 

19 including by meeting their own tax obligations in Uganda 

20 on the sale of assets to Total and CNOOC. However, as 

21 a public listed company, they cannot pay taxes for which 

22 they are not legally responsible. I also wanted to 

23 underline the strong support from the British Government 

24 for Tullow's involvement." 

25 Do you see that? 
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1 A . Yes. 

2 Q. Do you know who drafted this letter? 

3 A . No. 

4 Q. Did you have any input in the drafting of this letter? 

5 When I say "you", I mean anybody at Tullow. 

6 A . I don't believe so. 

7 Q. Where the Minister is making an emphatic statement that 

8 you, as a public listed company, cannot pay taxes for 

9 which you are not legally responsible, was that as 

10 a result of any communication or input from Tullow to 

11 the Minister or his advisers? 

12 A . I don't remember , but it's the kind of message we'd like 

13 to have -- 

14 MR JUSTICE BURTON: That was consistent with your position, 

15 wasn't it? 

16 A . Yes, we'd like to have given that message to them. 

17 MR JUSTICE BURTON: As far as you were concerned you weren't 

18 liable to pay and as a public company with 

19 responsibility to shareholders you weren't in a position 

20 to do so? 

21 A . And we might have, if asked to give our views, that's 

22 the kind of bullet point we might have liked to get 

23 across. 

24 MR QURESHI: There's a lot happening. Go back to 3137. Go 

25 to the third bullet point: 
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1 "Claim extra 30 million tax on extra 100 million 

2 paid by Tullow to Heritage to settle contractual 

3 dispute." 

4 Was that something that you came up with yourself or 

5 did you have input on this particular point? 

6 A . I'm not sure I understand the question. I t's clearly in 

7 my -- 

8 MR JUSTICE BURTON: This is your document. 

9 A . I t's my document. 

10 MR JUSTICE BURTON: And the question, reinterpreted, means: 

11 this was your recommendation, whence did it derive? Did 

12 it come from you or had you discussed it previously with 

13 anyone else? 

14 A . I'm guessing we had discussed it among the Tullow team, 

15 but it was certainly my idea as well at that stage. 

16 MR QURESHI: Next point: 

17 "Do not send revised tax claim for 434. This would 

18 restart the 45-day clock." 

19 Pause there. Which clock are we referring to, the 

20 45-day clock? 

21 A . I think it's the 45-day per iod within which a tax 

22 assessment has to be appealed. 

23 Q. So why was it important for a revised tax claim not to 

24 be sent? 

25 A . I'm trying to remember the exact timeline, M r Qureshi. 
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1 At the moment I can't quite see the significance of 

2 that. I'm sure it's to do with the dates, but I can't 

3 see it. 

4 MR JUSTICE BURTON: The suggestion, in the light of what you 

5 yourself said, is that you were saying you didn't want 

6 to give an opportunity for a further -- or further 

7 opportunity for an appeal to be put in by Heritage. 

8 A . I think we were hoping at that stage that the 

9 G O U/H er itage dispute would be settled as quickly as 

10 possible, and if the Government put in -- the Government 

11 had been saying by this stage that there was an extra 30 

12 million to be paid. I f they sent out a revised tax 

13 assessment it would start it all over again, which would 

14 postpone the ultimate settlement of the dispute between 

15 the Government and H er itage. 

16 MR JUSTICE BURTON: As opposed to putting a separate claim 

17 -- 

18 A . Yes. 

19 MR JUSTICE BURTON: -- for the new one and leaving the old 

20 one in place? 

21 A . Yes. 

22 MR JUSTICE BURTON: There would still be a 45-day 

23 opportunity to appeal the new one. 

24 A . Yes. 

25 MR QURESHI: "Make public the strength of the GOU's 
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1 position." 

2 We can hear about that. 

3 "Threaten parallel action against Heritage in 

4 Kampala courts." 

5 Can you explain that one? What did you mean by 

6 "parallel action"? 

7 A . I think H er itage at this stage had said they would take 

8 the issue to arbitration and we weren't convinced that 

9 arbitration was a proper forum for that dispute and we 

10 thought that pressure would be increased on H er itage if 

11 an action was taken in the K ampala courts. 

12 Q. But as of 16 July when the Minister had signed off on 

13 the letter, which as you had said reflected that 

14 everything that could be done had been done, that letter 

15 also identified arbitration for resolution of the 

16 dispute, didn't it, 16 July? 

17 A . Yes. 

18 Q. So between 16 July and 20 August, you had changed your 

19 mind about whether or not arbitration was appropriate; 

20 is that right? 

21 A . I think a lot had changed between those two dates. W e 

22 had thought we had closed the deal on certain terms. W e 

23 had paid 1.45 billion out, and we didn't have Government 

24 consent and we were scrambling around trying to find 

25 ways of dealing with the issues and putting as much 
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1 pressure on H er itage as we could. 

2 Q. The next one: 

3 "Attack Heritage's integrity." 

4 Firstly, just for the avoidance of doubt, what do 

5 you understand by the phrase "integrity"? 

6 A . I was thinking there in terms of being proper taxpayers. 

7 Q. You were saying that at this time you were not convinced 

8 that arbitration was proper; correct? 20 August? 

9 A . I knew H er itage -- well, there was a draft arbitration 

10 agreement attached to the 16 July letter , so arbitration 

11 was obviously being talked about. 

12 Q. But your position is that as of 20 August, there's been 

13 a lot of changing of minds and as of 20 August you no 

14 longer consider that to be appropriate -- 

15 MR JUSTICE BURTON: Is that right? Can you address that? 

16 Because at the moment it's not clear to me. The 

17 question that you were asked is: "Between 16 July and 

18 20 August, you changed your mind about whether or not 

19 arbitration was appropriate; is that right?" And your 

20 answer was: "I think a lot had changed between those two 

21 dates." You didn't actually answer Mr Qureshi's 

22 question. Could do you that? Had you changed your mind 

23 between 16 July and 20 August as to whether arbitration 

24 was appropriate? 

25 A . I can't recall, my Lord, exactly what our state of mind 
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1 was at that stage. C ertainly arbitration was argued by 

2 Her itage and is a clearly arguable position, but so is 

3 a tax case in the K ampala courts. I think there was 

4 a parallel course of action there. 

5 MR QURESHI: That was your understanding, it was arguable? 

6 A . Yes. 

7 Q. Look at document 3204. This is an email from Mr Inch 

8 dated 26 August sent at 8.47 pm to you, Mr Martin, to 

9 Mr Heavey and is this the Exec Group? 

10 A . Yes, and a couple of others. 

11 Q. And the subject is: 

12 "Uganda wish list and settlement ideas." 

13 Does my Lord have it? I apologise again -- 

14 MR JUSTICE BURTON: Go ahead. 

15 MR QURESHI: It's the top bit, 26 August: 

16 "If there is a mandate to work out an acceptable 

17 proposal, something along those lines is what we should 

18 be negotiating at the committee level." 

19 What does he mean by "committee level"? 

20 A . I think he's refer r ing to the technical committee that 

21 was set up by the Government to deal with these issues. 

22 Q. "I'm sure there's opposition to arbitration but their 

23 own legal advice confirms it's unavoidable." 

24 Do you see that? 

25 A . Yes. 
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1 Q. The reality is this: that when you say "threaten 

2 parallel action against Heritage in Kampala courts", the 

3 whole purpose was to try and sabotage Heritage's ability 

4 to seek arbitration, wasn't it? 

5 A . No. 

6 Q. Let's come back to the question I asked you prior to 

7 this exchange: integrity, what do you understand by the 

8 word "integrity"? 

9 MR JUSTICE BURTON: He's given us that answer. He means 

10 people who pay their proper tax. 

11 MR QURESHI: Is that what you understand? 

12 A . Yes. 

13 Q. So when somebody challenges tax and pays what the 

14 statute requires them to pay, they lack integrity; is 

15 that right? 

16 A . Our advice had been that tax was payable on the sale of 

17 those assets and we'd researched the same issue in 

18 connection with our sales and we had formed a view that 

19 Her itage had decided to try to avoid that tax. 

20 Q. This is notwithstanding the fact that as of 16 July you 

21 yourself agreed that everything that could be done had 

22 been done by Heritage to address the Ugandan 

23 authorities' concerns, yes? 

24 A . W ell, they didn't manage to finally reach agreement to 

25 the terms of that agreement. 
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1 Q. Is that because they lacked integrity? 

2 A . No. 

3 Q. "Heritage group structured for tax avoidance." 

4 Just remind me, where is Tullow Uganda structured 

5 from? 

6 A . Tullow Uganda is in the Isle of Man. 

7 Q. "Shady offshore entities moving islands, Bahamas to 

8 Mauritius." 

9 Is the Isle of Man an offshore jurisdiction? 

10 A . Yes, it is. 

11 Q. Is the Isle of Man shady? 

12 A . No. 

13 Q. We're not talking about climate here. Why are The 

14 Bahamas shady? 

15 A . The reference I was -- this is a note prepared for 

16 myself and internal Tullow people, so the phraseology 

17 was fair ly informal, but the fact that H er itage's 

18 company had moved from The Bahamas to Mauritius was not 

19 communicated to us by H er itage, nor to the Government, 

20 and we found it very surprising that after they had 

21 signed a deal with us, they then moved the domicile of 

22 the company without informing us. 

23 Q. Item 4: 

24 "Engage in discussions with Heritage." 

25 Second bullet point: 
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1 "Ensure communications drafted by international tax 

2 legal advisers." 

3 That would be Ashurst PwC? 

4 A . O r suitably qualified international advisers, yes. 

5 MR JUSTICE BURTON: You were asked about this email at 3024 

6 headed up, "Uganda wish list and settlement ideas" which 

7 was sent from Mr Inch to you and others, but this was 

8 preceded by an email to you at 3201 with the same 

9 heading, "Uganda wish list and settlement ideas" and the 

10 whole of that is redacted. 

11 I don't know whether, Mr Wolfson, while you're 

12 considering the matter, you can look at that too to see 

13 whether that has, at least in part, some relevance to 

14 what's here being discussed. Clearly there may be 

15 something else, but it looks as though it's all part of 

16 the same run of discussion. 

17 MR WOLFSON: My Lord, I see the point you're making. I'm 

18 not sure whether you're right to say -- I have to look 

19 at the original document -- whether the whole of that's 

20 been redacted. Because certainly the way I'm looking at 

21 this, my Lord, and I may have this wrong, I understood 

22 that 3203 was actually also part of that email which 

23 began at 3201, so it's not that the whole of that email 

24 has been redacted, it's been redacted in part. 

25 MR JUSTICE BURTON: Yes, I see. It's funny that it's in 
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1 different typeface. I didn't realise 3203 is 

2 actually -- it's not in the usual email typeface. 

3 MR WOLFSON: No, I don't wish to give evidence, but 

4 your Lordship sees how these things print out. If 

5 your Lordship turns through, it's happened again. You 

6 have 3205 and then 3206 and 3207 have gone back into 

7 Courier font. It certainly happens to me when I'm using 

8 BlackBerrys which don't -- at least in the old 

9 BlackBerrys, they didn't take up your formatting. 

10 MR JUSTICE BURTON: I see. 

11 MR WOLFSON: I'll check the redaction. 

12 MR JUSTICE BURTON: Thank you. 

13 MR QURESHI: 3283, please. 

14 MR JUSTICE BURTON: Are we leaving 3137? 

15 MR QURESHI: Yes, my Lord. 

16 MR JUSTICE BURTON: Can I just ask this, Mr Martin: you were 

17 asked about the third bullet point under paragraph 1, 

18 "Claim extra 30 million tax on extra 100 million paid by 

19 Tullow to Heritage to settle contractual dispute", and 

20 you said that that was your idea although it may have 

21 been discussed with other members of your side. At that 

22 stage did the Government know about the 100 million, and 

23 if so, how? 

24 A . They did know about it, my Lord, because it was publicly 

25 released by us when we completed the deal, so at the end 
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1 of July. I t was, however , structured as a contractual 

2 settlement to settle a dispute. So it was public 

3 knowledge, so they were aware of it, yes. 

4 MR JUSTICE BURTON: And had there been, at any rate to your 

5 knowledge, any intimation from the Government, 

6 discussion with the Government or any other source of 

7 understanding as to the Government's position as to its 

8 intention to issue a further tax demand based on it? 

9 A . W e'd certainly had indications from the Government that 

10 they would be seeking to tax the extra 100 million. 

11 I can't remember -- 

12 MR JUSTICE BURTON: Where and when were those indications? 

13 A . I can't remember when we fi rst heard of that. I think 

14 it certainly came up at the meeting with the President 

15 in Jinja. I think the UR A made it clear that there 

16 would be an extra 30 million due. 

17 MR JUSTICE BURTON: That's clearly part of your strategy and 

18 it was really what I was wondering, as to whether this 

19 was revealed by you in the course of the 45-minute 

20 discussion to them or whether they had already known 

21 about it and were discussing it with you. 

22 A . No, despite the way that note is phrased, my Lord, we 

23 did not think it was in our interests to necessarily 

24 tr igger that point because there was only 283 million in 

25 escrow , not 313 in escrow , so the demand for the extra 
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1 30 just makes life a lot more difficult. 

2 MR JUSTICE BURTON: That's what I had in mind. Why are you 

3 saying there that that should be a recommended strategy 

4 that they should claim the extra 30 million? 

5 A . Perhaps I hadn't fully thought through my own views at 

6 the time, my Lord, I don't know . Looking back on it, it 

7 doesn't seem to make sense why we were saying that at 

8 that stage from a commercial perspective. 

9 MR JUSTICE BURTON: No. Are you able to think whether -- as 

10 I say, I think you're saying -- I'm going to ask it to 

11 you again just so I'm clear. 

12 This idea, misconceived as it may well now turn out 

13 to be in retrospect, was this an intention, either at 

14 that meeting with the President or otherwise, to inform 

15 them and simply make the suggestion, or does it arise in 

16 the sense that this was something you understood they 

17 were already going to do and you were not only not 

18 discouraging them but encouraging them? Which is it? 

19 A . I don't think we were encouraging them, despite what my 

20 note says. I don't think it was in our interests that 

21 that issue was raised and I think we'd realise by that 

22 time it was just a matter of time before they did either 

23 make another assessment or increase the original 

24 assessment. 

25 MR QURESHI: So you accept that item 1.3 in 3137 should not 
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1 be there, is that right, in terms of Uganda's strategy? 

2 MR JUSTICE BURTON: I'm not sure what that means. You agree 

3 it was there, you agree that was your mindset at that 

4 stage. Looking back on it, it wasn't a very sensible 

5 mindset, in your own interest? 

6 A . That's the way it looks to me now , my Lord. 

7 MR JUSTICE BURTON: But what I'm really interested in, and 

8 I'm not sure I've got the answer, is whether this was 

9 something that you were initiating or whether it was 

10 something that, misguidedly or otherwise, was already in 

11 the Government's mind and you were seeking to think(?) 

12 out or certainly underline. 

13 A . My belief is it was already in the Government's mind and 

14 we certainly didn't encourage it, despite what it says 

15 in that note. 

16 MR JUSTICE BURTON: You can't remember how you learned that 

17 it was in the Government's mind? 

18 A . No. No. 

19 MR JUSTICE BURTON: Other than at that meeting? 

20 A . I'm sure it came up at the Jinja meeting, which was 

21 a very heated meeting. 

22 MR JUSTICE BURTON: But it may have come up at that meeting 

23 as a result of your saying -- 

24 A . No, it did not at that stage because we were quite -- we 

25 were keen to make sure that we were focused on the 283 
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1 rather than anything higher than that. 

2 MR WOLFSON: Your Lordship will be reminded that the 

3 chronology, which I think your Lordship is searching for 

4 -- 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: -- the URA has sent its assessment -- 

7 MR JUSTICE BURTON: Sorry, say that again? 

8 MR WOLFSON: The URA has sent its assessment to Heritage 

9 that Heritage is liable for that 30 on 19 August. 

10 MR JUSTICE BURTON: Thank you. That's what I was searching 

11 for. 

12 MR WOLFSON: Yes. 

13 MR JUSTICE BURTON: Can you give me a reference? 

14 MR WOLFSON: I just closed my file, but it's at E12/3264. 

15 I'm sorry to interrupt, but I thought that was -- 

16 MR JUSTICE BURTON: No, I think that's -- 3264. It's 

17 probably in the core bundle, is it? 

18 MR WOLFSON: I think is probably is as well. I'm sure it 

19 is. 

20 MR JUSTICE BURTON: E12/3264 is dated 27 August. 

21 MR WOLFSON: Oh, sorry, it starts off saying: "Further to 

22 my letter of 19 August ..." 

23 MR JUSTICE BURTON: I'm sorry. Do we have -- 

24 MR WOLFSON: I've given your Lordship the wrong reference, 

25 I'm sorry. 
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1 MR JUSTICE BURTON: You've given me the reference to the 

2 letter which is -- 

3 MR WOLFSON: It's the 19th. 

4 MR JUSTICE BURTON: Indeed. 

5 MR WOLFSON: Core bundle 294A. 

6 MR JUSTICE BURTON: Right. Now we've got this, that's 1051 

7 in the bundles you're looking at, Mr Martin, which is 

8 going to be way back in E4. This was sent by URA to 

9 Heritage on 19 August. It's not on the face of it -- 

10 A . My Lord, I 'm obviously looking at the wrong one. E4, 

11 did you say? 

12 MR JUSTICE BURTON: D/1051. 

13 A . Oh, D , sorry. 

14 MR JUSTICE BURTON: Yes, it will be in there. It's within 

15 E4. 

16 MR WOLFSON: I think the reference in the chronological 

17 bundles is E3083A. 

18 MR JUSTICE BURTON: So what's D/1051? 

19 MR WOLFSON: I think one of the experts must be referring to 

20 it. 

21 MR JUSTICE BURTON: I'm sorry. What's the E reference? 

22 MR WOLFSON: E3083A, which should be in E11. It's right at 

23 the back. 

24 MR JUSTICE BURTON: Now we have it open, thank you very 

25 much, that's not copied to you on page 3083A. It's sent 
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1 to Heritage on 19 August and received by Heritage on the 

2 20th, and it refers to the addendum to the sale and 

3 purchase agreement: 

4 "Following your final agreement with Tullow, the 

5 original contractual agreement ..." 

6 And you say that was publicised in July? 

7 A . Yes, my Lord. 

8 MR JUSTICE BURTON: I suppose the follow-up to my question 

9 now that it has been informed by Mr Wolfson is: did you 

10 know when you made that strategic policy document that 

11 the Government had already known about it and was indeed 

12 pursuing a tax claim arising out of the 100 million? 

13 A . I don't believe I did, my Lord, although I don't see why 

14 I would have put that bullet point down. W e're guessing 

15 slightly as to the timing of that particular note on my 

16 part. 

17 MR JUSTICE BURTON: Well, it was plainly not -- I see. It 

18 wasn't earlier than the 20th? 

19 A . I t must have been around that time, but I couldn't have 

20 been aware that the assessment had been issued or there 

21 would be no need for that point. Cer tainly the 

22 assessment was not tr iggered -- 

23 MR JUSTICE BURTON: So great minds were thinking alike, 

24 basically? 

25 A . I t looks that way: this has been a feature of the whole 
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1 thing with us trying to -- assuming the UR A would need 

2 help and advice and it's proved to be completely wrong. 

3 They were on top of all the issues throughout. 

4 MR JUSTICE BURTON: If this was a tactic which in fact 

5 probably wasn't even in your interests, never mind 

6 Heritage's interests, that you were suggesting on 

7 20 August, it was one which the Government had already 

8 followed. 

9 A . Yes. 

10 MR QURESHI: 3283, bundle E12. 

11 MR JUSTICE BURTON: Just finally, you don't think -- let me 

12 ask you the question: did the 19 August letter in any 

13 way result from anything, as far as you know, that 

14 Tullow had said to the Government? 

15 A . No, my Lord. 

16 MR QURESHI: 3283. This is your colleague, Mr Peter Sloan, 

17 writing to Mr Mpanga, copying you on 24 August. This is 

18 the day after your meeting, isn't it? 

19 A . Yes. 

20 Q. This is with reference to the opinion that we've just 

21 been looking at. There was some confusion, as Mr Sloan 

22 properly identifies in the third paragraph, do you see 

23 that, "your confusion"? 

24 A . Yes. 

25 Q. This was about the escrow account? 
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1 A . Yes. 

2 Q. Which is obviously the escrow arrangement which is done 

3 by English law and there was some misunderstanding on 

4 the part of the Ugandan lawyers as to the operation of 

5 clause 6 and 11. What we have over the page, back to 

6 3282, is Mr Mpanga writing to Mr Sloan copying you and 

7 Mr King: 

8 "Re KAA views on the GOU/Heritage tax dispute. 

9 Thanks, Peter. It is now all very clear." 

10 This is Mr Mpanga. We've got Oscar Kambona and Elly 

11 Karuhanga also cc'd. 

12 "I have seen a note from your colleague, Richard 

13 Inch, to my colleague, Oscar Kambona, to the effect that 

14 Richard has received information that URA is actively 

15 considering the possibility of obliging/forcing Tullow, 

16 through the agency notice recently issued to Tullow, to 

17 pay the taxes supposedly held in escrow. In this 

18 regard, the information available is that URA has or is 

19 contemplating seeking a legal opinion." 

20 First point: did you ever ask Mr Mpanga what that 

21 information was, the information that he identified as 

22 being available? Did you ask him what the source of 

23 that information was? 

24 A . No, I don't think so. 

25 Q. Did you ever see a legal opinion produced by the URA? 
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1 A . Not -- no. 

2 Q. Did anybody at Tullow ever see a legal opinion produced 

3 by the URA? 

4 A . Not that it came to my attention, no. 

5 Q. Would it have come to your attention if they'd produced 

6 a legal opinion? 

7 A . I would have expected so. 

8 Q. And the next paragraph: 

9 "URA basis for considering action against Tullow 

10 could be, I suppose, based on the fact that Tullow is 

11 a signatory to the escrow account and that the escrow 

12 account is still in credit. Whereas I fully understand 

13 your explanation [this is Mr Sloan who he's addressing] 

14 it needs to be clear to everyone that, if this matter 

15 came up before a judge, there is no way Tullow can be 

16 found to be ..." 

17 I assume the word "be" is missing. 

18 " ... in control of the funds." 

19 Do you see that? 

20 A . Yes. 

21 Q. It's fairly clear advice, isn't it? 

22 A . Yes. 

23 Q. Emphatic? 

24 A . Yes. 

25 Q. There's no ambiguity there, is there? 
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1 A . No. 

2 Q. He's not saying "probably", "maybe", "possibly"? 

3 A . No. 

4 Q. And this is the gentleman who, as we're aware, Mr Mpanga 

5 was head of legal services at PricewaterhouseCoopers in 

6 Uganda, yes? 

7 MR JUSTICE BURTON: You had forgotten? 

8 A . Was that a question? 

9 MR JUSTICE BURTON: I don't know whether it was a question. 

10 MR QURESHI: No, but you're aware of this. I've mentioned 

11 it -- 

12 A . I'm not sure if I was, but I was reminded through your 

13 comments. I'm not sure I actually was ever aware of 

14 that until these proceedings. 

15 Q. Mr Sloan then comes back to Mr Mpanga, the same day, 

16 an hour or so later, the same recipients: 

17 "I understand that the URA GOU may seek to make 

18 arguments that Tullow is in control of the escrow 

19 account but the irrefutable legal fact is that it is 

20 not. Access to the funds requires Heritage's consent 

21 also." 

22 Yes? 

23 A . Yes. 

24 Q. So you have a Ugandan lawyer saying: no way that a judge 

25 would find in Uganda that Tullow could be in control of 
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1 the funds, yes? 

2 A . Yes. 

3 Q. Very clear, very emphatic? 

4 A . Yes. 

5 Q. And you have a Tullow lawyer saying "the irrefutable 

6 legal fact is that Tullow is not in control of the 

7 escrow account", 27 August, yes? 

8 A . Yes. 

9 Q. The position couldn't be clearer, could it? 

10 A . I t's quite clear . 

11 MR JUSTICE BURTON: Is Mr Sloan experienced in Ugandan law? 

12 A . No. H e's an English lawyer . 

13 MR QURESHI: How long has he been in practice? 

14 A . A round about the same time as me. 20 years in England. 

15 Q. I can see he doesn't have grey hair, so he's 

16 obviously -- 

17 A . H e is in this room. 

18 Q. Yes, I hear he is. 

19 MR JUSTICE BURTON: (inaudible). 

20 MR QURESHI: When you're in a position where you have 

21 received clear, unequivocal legal advice on what the 

22 situation would be if a matter was tested in a court and 

23 your own internal experienced legal assessment, albeit 

24 it's not Ugandan, but you were quite happy to receive 

25 an opinion from Ashurst on Ugandan tax law on the basis 
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1 that the same principles apply, it's a common law 

2 jurisdiction, it would need quite a bit of persuading to 

3 displace that kind of clarity, wouldn't it? 

4 A . I t would take something to change our minds, yes. 

5 Q. Not something -- let's come back to it -- it would need 

6 quite a bit of persuading to displace that clarity, 

7 wouldn't it? 

8 A . We would certainly need to be persuaded. I -- 

9 Q. It would need quite a bit of clarity to displace that 

10 clarity, wouldn't it? 

11 A . I t would certainly need to be absolutely clear , yes. 

12 Q. It would need to be absolutely clear. Go back in the 

13 bundle to 3229. Do you see that? 

14 A . Yes. 

15 Q. This is a message from Mr Inch to Mr Kambona, 26 August, 

16 which is obviously just before the exchange between 

17 Mr Mpanga and Mr Sloan: 

18 "Oscar, we've heard that the URA are seeking a legal 

19 opinion on whether they can enforce the attached 108 

20 notice against us." 

21 You can't help us, or if you can you'll tell us, 

22 that where Mr Inch says, "We've heard -- 

23 MR JUSTICE BURTON: You've asked him that because this is 

24 the same question, isn't it, as arose out of 3282, where 

25 Mr Mpanga said, "Information available is that URA is 
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1 seeking a legal opinion" and it looks as though 

2 Mr Mpanga got that information from Mr Inch. 

3 MR QURESHI: My Lord, that's what I wanted to check. 

4 MR JUSTICE BURTON: Yes. 

5 MR QURESHI: Because this is the email that's sent on the 

6 26th -- 

7 MR JUSTICE BURTON: This was an earlier email. 

8 MR QURESHI: Yes. 

9 MR JUSTICE BURTON: What we need to know, and you may want 

10 to think about it, is where Mr Inch got that information 

11 from. 

12 A . I don't know , my Lord. 

13 MR QURESHI: So when he's saying "we've heard", and you're 

14 copied in on the email and you're the only person copied 

15 in on the email from Tullow, you can tell us that you 

16 hadn't heard anything as of 26 August so far as the URA 

17 seeking a legal opinion? 

18 A . I can't remember that, M r Qureshi. 

19 Q. So when Mr Inch is using the regal plural, you can't 

20 help us whether he's including you? 

21 A . No, I can't. H e might just have been using it in the 

22 sense of Tullow: " W e, Tullow , have heard. "  

23 Q. Right. Then he makes the following point: 

24 "I assume the opinion is being sought with regard to 

25 the funds that are currently held in escrow ...(reading 
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1 to the words)... although I have not yet seen the escrow 

2 agreement. 

3 "On the basis we don't possess any funds owed to 

4 Heritage, nor did we immediately after closing, I don't 

5 see how this can be ...(reading to the words)... section 

6 106 is not currently in point." 

7 And this is the document that Mr Kambona has 

8 referred to at the first paragraph of the advice of 

9 27 August, isn't it? If you look pack at 3282, Mpanga 

10 to Mr Sloan, first paragraph: 

11 "I've seen a note from your colleague, Richard Inch, 

12 to my colleague, Oscar Kambona ..." 

13 A . That looks like it must be, yes. 

14 Q. Look at 3368, please. Before we do, my Lord, I'm hoping 

15 that you have 3367 in your core as well. 

16 MR JUSTICE BURTON: I haven't found 3368 in the core. I'm 

17 looking at it in the bundle. Is 3368 -- 

18 MR QURESHI: It should be 386. 

19 MR WOLFSON: It's page 358. 3367 is not, but we could make 

20 that 384A, my Lord. 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: 3367. Does my Lord have that? 

23 MR JUSTICE BURTON: Yes. 

24 MR QURESHI: It's rather small type. I'll do my best to 

25 read it. Friday 3 September, do you see it? 
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1 A . Yes. 

2 Q. Mr Inch writing to Ezra Wanzira. Who is that? 

3 A . H e's in the tax department in Tullow in K ampala. 

4 Q. First point: 

5 "Heritage arbitration. We need to discuss how this 

6 can be avoided. If there is no GOU engagement with 

7 Heritage they can commence proceedings in London and may 

8 publicly recover the 283 million. This would be 

9 politically damaging for Uganda and an impossible 

10 position for us on the market." 

11 Pause there. Forget about political damage to 

12 Uganda. Why would it put you, Tullow, in an impossible 

13 position in the market? 

14 A . I think M r Inch is assuming here that we would have, as 

15 a result of the discussions we'd had with the President 

16 at Jinja, found a way of paying the 283 million upfront, 

17 and if H er itage won an arbitration, there would be no 

18 monies left in the escrow account. 

19 MR JUSTICE BURTON: That's the outcome, is it, of the 

20 meeting with the President, that you were left in no 

21 uncertain terms with the knowledge that one way or the 

22 other you were going to have to pay the 283; is that 

23 right? 

24 A . That's r ight, my Lord. 

25 MR JUSTICE BURTON: Even though you knew that the 108 notice 
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1 was legally invalid? 

2 A . That's r ight, my Lord. 

3 MR JUSTICE BURTON: The deeming thing hadn't come in at this 

4 stage? 

5 A . That hadn't come up at this stage. The political 

6 pressure on us was immense. They had started taking 

7 away our assets and the President made it absolutely 

8 clear . H e said, " You've let the thieves escape and now 

9 you're going to have to find a way of getting that money 

10 into Uganda. Work with my team. "  

11 MR JUSTICE BURTON: This was the background context to what 

12 Mr Inch was saying here. Yes, thank you. 

13 Mr Inch wasn't there at the meeting with the 

14 President but you reported back, presumably? 

15 A . Yes. 

16 MR QURESHI: "Our thoughts ..." 

17 Just pause there. 3 September 2010, is Mr Inch 

18 again using the regal plural or is he referring to 

19 Tullow? 

20 A . I don't know , M r Qureshi. 

21 Q. Bullet 1: 

22 "Obtain leading counsel's opinion on whether the 

23 matter can be restricted to the domestic courts." 

24 Do you see that? 

25 A . Yes. 
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1 Q. Go back to 3137. This was your -- 

2 A . Yes. 

3 Q. I'd asked you what "parallel action" -- your last bullet 

4 point under heading 1, "Attack Heritage on the tax 

5 issue", what "Threaten parallel action against Heritage 

6 in the Kampala courts" was. Do you say your last bullet 

7 point, "Threaten action against Heritage in the Kampala 

8 courts", bears no relation to the thought "Obtain 

9 leading counsel's opinion on whether the matter can be 

10 restricted to the domestic courts"? 

11 A . I'm not sure I understand the question I'm being 

12 asked -- 

13 Q. Hang on. The "domestic courts" are Kampala courts, yes? 

14 A . Yes. And I was thinking that it would increase pressure 

15 on H er itage if a case was started in the K ampala courts. 

16 M R JUST I C E BUR T O N: By? 

17 A . By the Government. 

18 MR JUSTICE BURTON: By Government? Not by you? 

19 A . No. 

20 MR QURESHI: What Mr Inch does is he's added flesh to the 

21 bones of your bare idea because he's talking about 

22 obtaining leading counsel's opinion on whether the 

23 matter, the arbitration, the issue that is the subject 

24 of the arbitration, can be restricted to the domestic 

25 courts. That's what he's saying, isn't it? 
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1 A . Yes. 

2 Q. The tax matter that Heritage has at all material times 

3 believed should be the subject of arbitration can be 

4 restricted to the domestic courts. That's what he's 

5 saying, isn't it? 

6 A . Yes. 

7 Q. Second item -- sorry, first item: 

8 "Obtain leading counsel's opinion on whether the 

9 matter can be restricted to domestic courts." 

10 The phrase "leading counsel", as a solicitor of the 

11 Supreme Courts of England and Wales would you agree that 

12 "leading counsel" is generally used to describe English 

13 Queen's Counsel? 

14 A . Yes. 

15 Q. So "leading counsel" is talking about an English QC? 

16 A . Yes, although M r Inch, not being a solicitor of the 

17 Supreme Courts, may not use it in that same way. 

18 Q. But if you're reading this, that's how you would 

19 understand it? 

20 MR JUSTICE BURTON: Well, you weren't reading it, were you? 

21 MR QURESHI: If you were reading it, is that how you would 

22 understand it? 

23 A . As an English lawyer , that's how I would -- 

24 MR JUSTICE BURTON: Is there such a thing as senior counsel 

25 in Uganda? 
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1 A . I don't know the terminology, I'm afraid. There are 

2 people in this room who can help out. 

3 MR JUSTICE BURTON: But you've never come across a QC or 

4 an SC -- it wouldn't be a QC, anyway, it would be an 

5 SC -- in Uganda? 

6 A . I don't know , my Lord. 

7 MR QURESHI: We'll ask Mr Inch. He's in court, isn't he? 

8 A . Yes. 

9 Q. "Reject Heritage's appeal with guidance from counsel to 

10 attack Heritage's position in the strongest terms." 

11 How would you envisage the Government of Uganda 

12 being able to attack Heritage's position, you, Tullow, 

13 because Mr Inch is speaking for Tullow to another Tullow 

14 person, how would Heritage's position be attacked in the 

15 strongest terms? 

16 A . By responding to the appeal or the objection notice, 

17 I forget what the time -- the various stages of the tax 

18 assessment were, but it would mean just contesting 

19 Her itage's appeal against the tax assessment. 

20 MR JUSTICE BURTON: Who would be contesting? 

21 A . The Government. 

22 MR JUSTICE BURTON: Not you? 

23 A . No. 

24 MR QURESHI: Can we turn to 3368, please -- my Lord, this 

25 would be the last document that I propose to take the 
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1 witness to -- and 3369. Let's look at 3369 first. 

2 Bottom left-hand side. Do you see it. 

3 A . Yes. 

4 Q. "AGM", who's that? 

5 A . That's me. 

6 Q. 4 September is the date of the document? 

7 A . Yes. 

8 Q. It's date after Mr Inch's email? 

9 A . Yes. 

10 Q. It's headed: 

11 "Counter proposal." 

12 From Chris Kassami via Patrick Bitature. Firstly, 

13 who is Chris Kassami? 

14 A . H e was the Permanent Secretary -- is the Permanent 

15 Secretary in the M inistry of F inance. 

16 Q. Second paragraph: 

17 "All our questions were neither here nor there ..." 

18 Does my Lord have it? Core bundle 386 it should be. 

19 MR JUSTICE BURTON: No, no, I have it. I'm looking at 

20 something else. 

21 MR QURESHI: I'm sorry. 

22 MR JUSTICE MORGAN: No. I'm looking at the dramatis 

23 personae. 

24 MR QURESHI: Sorry. 

25 "All our questions were neither here nor there 
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1 ...(reading to the words)... million tax issue." 

2 Over the page. Second paragraph: 

3 "One worrying comment was that if the GOU won 

4 ...(reading to the words)... on the monies we deposit." 

5 Next point: 

6 "In terms of spin ..." 

7 What does that word mean, "spin"? 

8 A . This is an internal memo from me to colleagues at 

9 Tullow . I'm assuming I'm refer r ing here to how we 

10 should portray this in the market, because we could 

11 not -- I said before we could not be seen to be paying 

12 taxes on behalf of H er itage. 

13 Q. "In terms of spin this proposal should not look like we 

14 are paying tax on behalf of Heritage." 

15 This is after His Excellency President Museveni has 

16 told you in no uncertain terms one way or the other this 

17 money is going to come out of Tullow; correct? 

18 A . Yes, but at the same meeting our chief executive made it 

19 clear to the President that we could not pay taxes on 

20 behalf of a third party. However , we would try to 

21 constructively come up with some ideas for getting the 

22 money into K ampala. 

23 Q. Last paragraph: 

24 "By the way, we are keeping our feelings on this to 

25 execs ..." 
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1 MR JUSTICE BURTON: Just before you go on to that, can we 

2 look at the end of that paragraph: 

3 "The money we deposit could be seen as a payment 

4 towards our tax but it just so happens that our tax 

5 comes out at exactly 283." 

6 When was this idea formulated and did anything come 

7 of it? 

8 A . No, my Lord. Not at all. In fact that was just one 

9 calculation of our tax at that stage. W e weren't -- 

10 MR JUSTICE BURTON: Just finding a way to try and present 

11 the payment that the President said you must make in 

12 some way which looked as though it was something other 

13 than payment of Heritage's tax? 

14 A . Yes, my Lord. 

15 MR JUSTICE BURTON: Thank you. Sorry. You were going to 

16 ask about the last paragraph. 

17 MR QURESHI: In terms of this, looking back on it now, two 

18 and a half years later, would you agree that in terms of 

19 Tullow's desire to be transparent, this is not 

20 consistent with Tullow's desire to be transparent, is 

21 it? 

22 A . You mean by the use of the word " spin " ? 

23 Q. By the construct, by the ideas that you put forward how 

24 this is to be dressed up. 

25 A . These ideas haven't been given any flesh at this stage 
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1 and we hadn't worked it all through, so none of these 

2 ideas actually took hold in the end of the day. They 

3 were just ideas. 

4 Q. Because they're just ideas they're not objectionable; is 

5 that right? 

6 A . W e hadn't worked through how everything would work out. 

7 W e just hadn't gone from A to Z . 

8 Q. But if you could have done, you would have done? 

9 A . I f we could have done what? 

10 Q. If this was an idea that you could have implemented, you 

11 would have done it? 

12 A . I'm in the entirely sure about that. I t looks like 

13 that, but we'd have to have got more flesh on the bones. 

14 There was no flesh on the bones at this -- 

15 Q. You advanced it as an idea because plainly you didn't 

16 consider it was objectionable at the time, did you? 

17 A . I t was a workable solution but, as I say, there was no 

18 flesh on the bones. 

19 Q. Just before we conclude, could I ask you to look at the 

20 document at 2258? 

21 MR JUSTICE BURTON: I don't want you to forget that I'd 

22 interrupted a question you were going to ask about the 

23 last paragraph. 

24 MR QURESHI: Sorry, my Lord: 

25 "By the way, we are keeping our feelings ..." 
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1 I asked you a question yesterday about "us" and 

2 "them" so I'm putting flesh on the bones of that 

3 particular question: 

4 "By the way, we are keeping our feelings on this 

5 ...(reading to the words)... time being. The local guys 

6 including Elly ..." 

7 Who is Elly here? 

8 A . E lly K arahunga. 

9 Q. He's the president of Tullow Uganda? 

10 A . Yes. 

11 Q. Responsible for Tullow's operations in Uganda; correct? 

12 A . No. 

13 MR JUSTICE BURTON: That's a non-exec. 

14 A . H e's a non-executive, yes. 

15 MR QURESHI: "The local guys, including Elly, were cock a 

16 hoop over this counter proposal and we need to ensure 

17 all our wish list items are adequately covered before 

18 giving out signals that this may be acceptable." 

19 Help me understand what you mean by "need to ensure 

20 all our wish list items are adequately covered". That 

21 point. What were your wish list items? 

22 A . A whole ser ies of things that are not refer red to here, 

23 such as the return of the K ingfisher field, the 

24 extension of the licence on block one, the settlement 

25 that they -- an understanding of what tax we might get 
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1 charged on the sale of our assets and a few other things 

2 which eventually found thei r way into the ultimate M O U . 

3 MR JUSTICE BURTON: Looks to me as though they are the 

4 contents of that wish list email that I asked Mr Wolfson 

5 about earlier a few moments ago. 

6 A . They're not related to this issue, but they were very 

7 much part of our commercial interests. 

8 MR JUSTICE BURTON: Well, they aren't unrelated to this 

9 issue, as you make it clear, yes. You were saying if 

10 you were going to make this payment, you would want all 

11 your wish list items adequately covered. 

12 A . Yes. 

13 MR JUSTICE BURTON: What were they cock a hoop about? 

14 A . This was a feeling that this was a massive breakthrough 

15 and it was, in some respects. I t seemed to be quite 

16 a workable solution -- 

17 MR JUSTICE BURTON: What? That's what I'm not 

18 understanding. What was the workable solution? Your 

19 making a payment which could be presented to the market 

20 as something different? 

21 A . I hadn't quite worked out what the terminology would be 

22 but it was some sort of security deposit I think we were 

23 talking about at that stage and we would get a guarantee 

24 from the Bank of Uganda in exchange for that, so that if 

25 we were unable ultimately to cover any of the funds, we 
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1 would be able to make a call on the Bank of Uganda. As 

2 it happened, this whole idea didn't go more than about 

3 a week , I think . 

4 MR JUSTICE BURTON: I'm sorry, I thought it was that you 

5 would make a payment, you say by way of a deposit, but 

6 which could in due course be used to pay off your own 

7 tax. That was the suggestion. 

8 A . That's another possibility, my Lord, yes. 

9 MR JUSTICE BURTON: Just because you said you hadn't got 

10 flesh and bones on it and I quite understood that, but 

11 I was finding it difficult to see what it was could be 

12 described as a counter proposal over which your 

13 colleagues were cock a hoop. 

14 MR WOLFSON: Your Lordship might wish to go back to 385. 

15 MR JUSTICE BURTON: Thank you. Does that help you? 

16 MR QURESHI: Seven bullet points, my Lord: 

17 "Skeleton of the counter proposal which we need now 

18 to develop ..." 

19 MR JUSTICE BURTON: I see. Thank you. 

20 MR QURESHI: The third one says: 

21 "The GOU will pursue Heritage in the Uganda courts." 

22 Yes? 

23 A . Yes. 

24 MR QURESHI: My Lord, is that a convenient point? 

25 MR JUSTICE BURTON: Yes, thank you very much. 
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1 MR WOLFSON: My Lord, we've prepared some of these notes 

2 which your Lordship asked for. 

3 MR JUSTICE BURTON: Good. 

4 MR WOLFSON: Can I hand up three now? These are our notes 

5 on clause 3.1(a), the 7.6 point and the 106 point. 

6 We've added a word on 108 because that came up in the 

7 course of discussion yesterday. I hope that's helpful. 

8 (Handed). 

9 MR JUSTICE BURTON: Thank you very much. 

10 MR QURESHI: Do we get copies? 

11 MR WOLFSON: Of course you do, they were specially printed 

12 for you. 

13 MR JUSTICE BURTON: 2.10 pm. 

14 (1.10 pm) 

15 (The luncheon adjournment) 

16 (2.10 pm) 

17 MR JUSTICE BURTON: Yes, on we go. 

18 MR QURESHI: Good afternoon, Mr Martin. We were looking at 

19 a document at 3367, if I recollect. It was an email 

20 from Mr Inch to Ezra Wanzira in bundle E12, where 

21 Mr Inch had identified Tullow's thoughts relating to the 

22 Heritage arbitration and referred to leading counsel's 

23 opinion having to be sought on whether the matter could 

24 be restricted to the domestic courts. 

25 My Lord, in terms of how that language is used, 
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1 I can provide greater clarity if we go back to 3350 in 

2 bundle 12. 3350 is an email -- 

3 MR JUSTICE BURTON: The [draft] transcript says "rigged to 

4 the domestic courts" but I think you said "restricted". 

5 MR QURESHI: It might be the transcript hearing something 

6 that was communicated telepathically but not by me: 

7 restricted to the domestic courts. 

8 MR JUSTICE BURTON: Is this in the core bundle? 

9 MR QURESHI: 268 in the core. It is an email from Mr Inch 

10 to Mr Wanzira. Do you see it, Mr Martin? 

11 A . Yes. 

12 Q. So in terms of understanding where Mr Inch derives the 

13 phrase "leading counsel" from, one hopes that it's clear 

14 from this document. It's identified as "The Heritage 

15 tax.ppt", do you see it in the attachment? 

16 A . Yes. 

17 Q. Then we have to turn the bundle around 90 degrees: 

18 "A. Heritage estimated CGT due. 

19 "B. Summary of points made in appeal. 

20 "C. Heritage appeal process in arbitration." 

21 It is fairly detailed. Does your Lordship see the 

22 timeline? 

23 "C. Heritage summary of opinion received, Ashurst, 

24 PwC, KAA. Attorney General states view [which won't 

25 surprise most people] that dispute is subject to 
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1 arbitration." 

2 And the next B: 

3 "Heritage comparison of opinions received." 

4 MR JUSTICE BURTON: The Attorney General, why does that not 

5 surprise me? That's the Attorney General of Uganda? 

6 MR QURESHI: Yes. 

7 MR JUSTICE BURTON: And he was opposed to arbitration. 

8 MR QURESHI: But your Lordship saw a document where 

9 I referred -- we were talking about what was going on 

10 in August, and Mr Martin had given evidence to the 

11 effect that their own position changed between 16 July 

12 and 20 August. 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: I identified a document of 25 August in which 

15 Mr Inch, the last sentence was: 

16 "Their own advice says arbitration is unavoidable." 

17 I'll give your Lordship the reference to that but 

18 one assumes that this is the reference to their own 

19 advice, i.e. Uganda's own advice. 

20 MR JUSTICE BURTON: Oh, I see. All right. Thank you. 

21 MR QURESHI: Presumably an opinion was received, but again I 

22 emphasise that's not been -- 

23 MR JUSTICE BURTON: I'd forgotten that. You'll give me the 

24 reference? 

25 MR QURESHI: Yes. 
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1 MR JUSTICE BURTON: Thank you. 

2 MR QURESHI: If we turn over the page, under the heading, 

3 "Heritage comparison of opinions received", slide 5. 

4 Keep going. You have slide 7, "Heritage negotiation 

5 window", and slide 8, "Heritage appeal process 

6 conclusion". 

7 Does my Lord have that? 

8 MR JUSTICE BURTON: Mm-hm. 

9 MR QURESHI: This has the Tullow logo on it. It's not just 

10 Mr Inch speaking. There are three points here: 

11 "We require: (a) further local opinion that licences 

12 are an interest in a movable property under Ugandan 

13 domestic law; (b) an opinion from a QC to bring together 

14 opinions to date and solidify position on arbitration." 

15 Pausing there, what do you think the phrase 

16 "solidify position on arbitration" means? 

17 A . I'm not entirely sure, M r Qureshi. I'm guessing it 

18 means that the dispute is subject to arbitration. 

19 Q. Just help us. In terms of reference to QC opinions -- 

20 if you can help us, help us -- did you have any input in 

21 the production of this document? 

22 A . No. 

23 Q. Did you have any opportunity to review this document? 

24 A . I've seen it before. I'm not sure if you mean review in 

25 advance, probably not, but I've seen the document 
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1 before. 

2 Q. Do you recall -- 

3 MR JUSTICE BURTON: When it says, "URA requires QC guidance 

4 in drafting response to H appeal", whose QC? Your QC? 

5 A . I think this is when we were still rather assuming that 

6 the UR A would require help, my Lord, in challenging the 

7 Her itage position. 

8 MR JUSTICE BURTON: Yes, but help from a QC instructed by 

9 you? 

10 A . W ell, I think -- 

11 MR JUSTICE BURTON: Or by them? 

12 A . I think at that stage it was that we would give them 

13 guidance on an appropriate Q C , but it was rather 

14 ar rogant on our part because they didn't engage in any 

15 of this. 

16 MR QURESHI: You weren't being arrogant, you were trying to 

17 be helpful, weren't you? 

18 A . But I don't think we ever -- they ever took up any of 

19 these offers. 

20 Q. All right, but let's not -- 

21 A . Yes, we were trying to be helpful. 

22 Q. Let's look at what this document was relating to, which 

23 was the state of mind within Tullow as of the production 

24 of this, yes? As of the date of this document, which 

25 was circulated by Mr Inch internally to Mr Wanzira on 
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1 2 September, as of that date, Tullow's position was that 

2 the URA, the Ugandans, require QC guidance, yes? 

3 A . That was our view of what they required. I t wasn't 

4 thei r view . 

5 Q. That -- 

6 MR JUSTICE BURTON: This document at page 3351 is the 

7 estimate, which is your estimate, of the CGT due. 

8 Subtracted costs of 150 million; they had not been 

9 subtracted, had they, by the Government? 

10 A . No, my Lord. 

11 MR JUSTICE BURTON: And never were? 

12 A . No, my Lord. 

13 MR QURESHI: And you knew that? 

14 A . I knew what? 

15 Q. That was obvious to Tullow, wasn't it? 

16 A . That they hadn't been given the deduction for costs? 

17 Q. Yes. 

18 A . Yes. 

19 Q. My Lord, just to complete, your Lordship asked me for 

20 the reference to the document where I -- 

21 MR JUSTICE BURTON: Yes, thank you. 

22 MR QURESHI: It's the same bundle, E12/3204. 

23 MR JUSTICE BURTON: 3204? 

24 MR QURESHI: Yes. It's not in the core. 

25 MR JUSTICE BURTON: All right. I have it. 
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1 MR QURESHI: It's the last sentence, Mr Inch to Mr Heavey, 

2 Graham Martin and others: 

3 "If there's a mandate ...(reading to the words)... 

4 own legal advice confirms it's unavoidable." 

5 MR JUSTICE BURTON: Right, unavoidable. And so you say that 

6 is reflected in the statement -- 

7 MR QURESHI: 335 -- 

8 MR JUSTICE BURTON: "... view the dispute is subject to 

9 arbitration." 

10 I see, thank you. 

11 MR QURESHI: Now turn, Mr Martin, to the document at bundle 

12 12/3377. Do you have this? 

13 A . Yes. 

14 Q. From you to Mr Bitature, copying Tim O'Hanlon and Andy 

15 Demetriou, yes? 

16 A . Yes. 

17 Q. 6 September. You're saying: 

18 "Tim and Andy are on their way now to deliver to you 

19 three copies of our proposal still marked 'draft'." 

20 Pausing there, why were three copies being delivered 

21 to Mr Patrick Bitature? 

22 A . I can only guess that he was then going to discuss them 

23 with possibly M r Chris K assami and/or others. 

24 Q. Were you not aware of who the intended recipients were 

25 of the three copies? 
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1 A . No. 

2 Q. Where did the number three come from? 

3 A . I don't know . Just he was obviously going to speak to 

4 some people about it, and three must have seemed like 

5 an appropriate number . 

6 Q. Did anybody ask you for three copies? 

7 A . I don't remember . 

8 Q. "In this version we have endeavoured to take on board 

9 all your guidance and suggestions." 

10 Pause there. As of 6 September, what do you say was 

11 Mr Bitature's role? 

12 A . H e was acting as a go-between, an honest broker trusted 

13 by both sides. 

14 Q. An honest broker trusted by both sides. "Take on board 

15 all your guidance and suggestions". Just help us. He 

16 wasn't a lawyer. What kind of guidance was he giving 

17 you? 

18 A . H e was trying to bridge the gap between our view of what 

19 might be feasible and the Government's view of what 

20 might be feasible. W e just saw earlier some of the 

21 proposals from M r K assami, some of which seemed to work 

22 and some of which didn't. Patrick's a very astute 

23 businessman and he was just being helpful and trying to 

24 ensure that neither side was asking for too much. 

25 Q. In your witness statement, you mention Mr Heavey's 
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1 involvement with charity, don't you? 

2 A . Yes. Can you point me to the paragraph? 

3 Q. I will do. Paragraph 43. Do you have it? 

4 A . Not quite. (Pause). Yes. 

5 Q. "Aidan Heavey, a chartered accountant, is chief 

6 executive of Tullow Oil plc ...(reading to the words)... 

7 in the developing world, particularly Africa." 

8 Can you help us? Is it right that Traidlinks was 

9 established in Uganda since 2008? 

10 A . I have no idea when it was established. M r Bitature is 

11 also on the board of T raidlinks. 

12 Q. When has he been on the board of Traidlinks since? 

13 A . I've no idea. I t's not something I've any involvement 

14 with. 

15 Q. Just to help you refresh your memory, you refer to 

16 Traidlinks. This is an extract from the Traidlinks 

17 website, Traidlinks being an Irish company -- forgive 

18 me, an Irish not-for-profit, registered in Ireland, with 

19 its origins in an Irish-led Government initiative. We 

20 see at the third page of the extract the board members 

21 being identified. The third board member who's listed 

22 is Mr Patrick Bitature, isn't he? 

23 A . Yes. 

24 Q. "Chairman of Uganda Investment Authority. Patrick 

25 Bitature is a distinguished and ...(reading to the 
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1 words)... Hotel in Kampala, Uganda." 

2 Over the page we have reference to Mr Heavey but you 

3 can't help us as to when Mr Bitature joined the board of 

4 Traidlinks? 

5 A . No. 

6 Q. But it's apparent that Traidlinks was established in 

7 Uganda from 2008 onwards -- first page, third paragraph? 

8 A . I f that's what it says on thei r website, yes. 

9 Q. Lets go back to 3377: 

10 "In terms of timing of payment of the deposit and 

11 effectiveness, we talked this round and round with our 

12 execs last night ..." 

13 That, I assume, would have been on a Sunday night, 

14 is that right, because this was an email sent on Monday? 

15 A . I f that's what -- yes. 

16 Q. "... and have done the best we can. As we have 

17 emphasised, we don't have a spare 283 million lying 

18 around and given our bank's view of Uganda risk right 

19 now ..." 

20 What does that mean? 

21 A . I think that the whole tax dispute had caused Uganda's 

22 credit rating to be moved down a notch was my 

23 understanding. I'm not sure about the timings, but the 

24 international investment community was not looking too 

25 kindly on this particular spat. 
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1 Q. "We are therefore dependent on linking ...(reading to 

2 the words)... 10 business days of signing the SPAs." 

3 There are some bullets but there's no text after 

4 them. 

5 A . I can explain that. I'm clearly in K ampala because 

6 I was unable to get the system in K ampala to give the 

7 appropriate spacing between paragraphs. My lack of I T  

8 skills meant I couldn't get r id of the intervening 

9 bullets so I thought to get better spacing in the 

10 paragraphs, I would just have that extra bullet. 

11 There's nothing missing in the text. 

12 Q. Look at the fourth substantive paragraph of text: 

13 "We originally thought we might attach our tax 

14 dispute tactics suggestions, but given the 

15 sensitivities, we felt it might be better just to engage 

16 directly with the relevant officials in due course." 

17 Pausing there, "our tax dispute tactics 

18 discussions", just help me understand this. "Our" 

19 meaning Tullow? 

20 A . Yes. 

21 Q. "Tax dispute tactics" meaning the tax dispute between 

22 Uganda and Heritage? 

23 A . Yes. Our suggestions, yes. 

24 Q. You had produced a document with tactical suggestions; 

25 is that right? Because you were plainly envisaging 
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1 attaching it. 

2 A . Yes. 

3 MR JUSTICE BURTON: Which one is that? 

4 A . I don't know , my Lord. 

5 MR JUSTICE BURTON: Well, we have two candidates so far. 

6 It's the one you did on 20 August, if it was 20 August, 

7 or it's the counter proposal we just looked at. 

8 A . I think it's more likely to be the one produced by 

9 M r Inch. I t's not the internal document I produced back 

10 in August. 

11 MR JUSTICE BURTON: Ah, not the one that we just looked at 

12 at 3368 signed by you on 4 September? That's what's 

13 referred to at the top of the page, is it? 3777. Just 

14 so I'm clear about this, look at 3377: "three copies of 

15 our proposal". Is that the one we've just looked at, at 

16 3368 and 3369? 

17 A . No, I think this was an M O U I was refer r ing to, my Lord. 

18 MR JUSTICE BURTON: The MOU? 

19 A . A first draft of a memorandum of understanding. 

20 MR JUSTICE BURTON: Where do you get that from? 

21 MR QURESHI: My Lord, I'll provide the document reference. 

22 There is a document. 

23 MR JUSTICE BURTON: At any rate, you're not challenging 

24 that. 

25 So the first line then, "three of our proposal", 
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1 that's the draft MOU, yes? 

2 A . I believe so, my Lord. 

3 MR JUSTICE BURTON: So there are then three candidates for 

4 what these "tax dispute tactics suggestions" are. It's 

5 your counter proposal at 3368; it's your 20 August 

6 document, which we've looked at at some length; and then 

7 there's this slide document which we were looking at. 

8 A . G iven the context of this, my Lord, I think it's 

9 certainly not going to be the counter proposal at 3368 

10 and 3369. That was an internal document. 

11 MR JUSTICE BURTON: Right. 

12 A . I t certainly wasn't my one-page note on tactics on G O U 

13 strategy, or whatever it was called, so it's more than 

14 likely to have been some part of the PowerPoint 

15 presentation produced by M r Inch. 

16 MR JUSTICE BURTON: Right. Thank you. 

17 A . But I can't now recall exactly what that was. 

18 MR JUSTICE BURTON: Thank you. 

19 MR QURESHI: Let's go to that document, shall we, because 

20 what you describe here is a tax dispute tactics 

21 suggestion-laden piece of paper, isn't it? 

22 MR JUSTICE BURTON: Rather than a PowerPoint? Is that the 

23 point you're making? 

24 MR QURESHI: No, my Lord, I want to understand where in the 

25 PowerPoint presentations we find any tactics, any 
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1 tactical suggestions. 

2 A . I'm struggling, M r Qureshi, to remember the document I'm 

3 refer r ing to here as " tax dispute tactic suggestions " . 

4 Q. Please take your time. 

5 A . I'm not sure I'm going to be helped without being 

6 pointed to some other document. 

7 MR QURESHI: Mr Martin, this is your email, isn't it? 

8 A . Yes. 

9 MR JUSTICE BURTON: You thought it was too sensitive to 

10 attach, so (a) it looks as though it's something that is 

11 capable of being attached, and (b) it's said to be too 

12 sensitive. So looking back at what we looked at at 

13 3350, which was Mr Inch's email to Mr Wanzira, which 

14 attached, did it, the PowerPoint presentations? 

15 A . I t looks like it did, my Lord, from the email, yes. 

16 MR JUSTICE BURTON: Do you think that's what it is? 

17 A . I don't -- it doesn't seem to me as if it would be all 

18 of that. I t might well have been. I have no 

19 recollection, my Lord, of what I was thinking of at that 

20 point. Some of the PowerPoint slides here are clearly 

21 tactical suggestions, but it seems a bit too much. 

22 MR QURESHI: Let's look back at 3137, shall we -- it's in 

23 the same bundle -- just to see what could possibly fall 

24 within the ambit of suggestions relating to the tax 

25 dispute tactics? We have this, it's a document that's 
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1 headed "Strategy", isn't it? 

2 A . Yes. 

3 Q. Strategy is sometimes equated to tactics, isn't it? 

4 Because within strategy you must have tactics, yes? 

5 A . Yes. 

6 Q. And we have seven different lines, tactical lines. The 

7 first line: 

8 "Attack Heritage on the tax issue." 

9 The second: 

10 "Attack Heritage's integrity." 

11 The third: 

12 "Distinguish Tullow's tax position and its 

13 integrity." 

14 Four: 

15 "Engage in discussions with Heritage." 

16 Five: 

17 "London arbitration ..." 

18 MR JUSTICE BURTON: We can read it, Mr Qureshi. Now you 

19 said that this was internal but originally you said it 

20 was prepared for discussion with the officials, and 

21 although you don't think you produced it at the meeting 

22 with the President at which the officials were also 

23 present, you may have used it as some kind of a script. 

24 But is there any reason to think this wasn't it, given 

25 that you were going to produce it to officials? 
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1 A . I t doesn't seem to me, my Lord, the sort of document 

2 that I would descr ibe as a " tax dispute tactics 

3 suggestions " . I t doesn't seem full enough to be 

4 meaningful suggestions. 

5 MR JUSTICE BURTON: Right. 

6 MR QURESHI: Are you saying there is another document but -- 

7 A . No, I'm not saying that, M r Qureshi. I've no 

8 recollection of what I'd intended, I was thinking about 

9 attaching at that stage. 

10 Q. The reality, Mr Martin, as you well know, is that it's 

11 the document you were looking at, 3137. 

12 A . That's not the case. 

13 Q. It isn't? 

14 A . No. As I just explained -- 

15 Q. And the reality is -- 

16 A . W ell, I don't recall what paper I was talking about, and 

17 maybe the paper hadn't even been prepared. I don't 

18 know . " W e might attach our tax dispute suggestions. "  

19 Maybe we didn't prepare it. I have no recollection. 

20 Q. So when you're saying: 

21 "We originally thought we might attach our tax 

22 dispute tactic suggestions but given the 

23 sensitivities ..." 

24 What sensitivities? 

25 A . I think some of the -- the slightly ar rogant assumption 
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1 on our part that they might want to listen to these 

2 suggestions and it might be better to gently tease that 

3 out in discussions rather than give them a paper . 

4 Q. So that's the reason not to attach it to an email to 

5 your go-between, honest broker, middleman, Mr Bitature, 

6 because the intended recipients, who would receive it 

7 through the intermediary, might be offended; is that 

8 right? 

9 A . That's the way I'm reading it now , yes. 

10 Q. The sensitivities, in fact, Mr Martin, are quite obvious 

11 because you're doing something that you know you should 

12 not have been doing and you didn't want that document to 

13 feature in a subsequent paper trail. 

14 A . That's not the case, M r Qureshi. 

15 Q. Because emails are not as easy to dispose of as 

16 documents that are filling up desk drawers, are they? 

17 Well, they can be, but they're much more difficult. 

18 A . I agree. 

19 Q. So you felt it might be better just to engage directly 

20 with the relevant officials in due course. 

21 A . A t this stage we were not getting on well, if at all, 

22 with all the relevant officials, and we felt it better 

23 that -- better to engage with them personally rather 

24 than give them a piece of paper . 

25 Q. Let's just break it down. 
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1 Firstly, who were the relevant officials? 

2 A . I'm guessing the relevant UR A officials I was refer r ing 

3 to here. 

4 Q. Do you -- 

5 A . You're trying to put me back in my mindset two and a 

6 half years ago. 

7 Q. Think carefully. Take your time. Because you just said 

8 you were not getting on with the relevant officials. If 

9 you can cast your mind back, you should be able to 

10 identify who you were not getting on with. If you can, 

11 help us. 

12 A . I think it's more a case of trying to identify who we 

13 were getting on with. There was no love of Tullow at 

14 this particular point in K ampala, and the reason for 

15 M r Bitature's intervention is they were refusing to meet 

16 us. 

17 Q. Having just met the President just over ten days earlier 

18 with his 30-strong entourage; is that right? 

19 A . Yes. 

20 Q. So you say that you were going to engage directly, or 

21 the intention/anticipation was to engage directly with 

22 the relevant officials in due course. If you can help 

23 us, can you tell us when that engagement first took 

24 place, direct engagement? 

25 A . I'm sure you'll draw my attention to certain documents. 
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1 There was a big and reasonably constructive meeting in 

2 the middle of O ctober . I think September was a bit of 

3 a fallow per iod in terms of my own involvement with 

4 officials. I think M r O'Hanlon had certain meetings 

5 with officials at some point in September . I t was 

6 a per iod when they didn't really want to engage with us, 

7 hence the need for M r Bitature's helpful intervention. 

8 Q. Right. You mentioned in the email -- it's referring to 

9 a memoranda of understanding. The first line says: 

10 "It's still marked 'draft'." 

11 Do you see that? 

12 A . Yes. 

13 Q. Can you just help us here? If I can ask you to look at 

14 bundle 13, beginning 3385, we can see that along the 

15 text diagonally, this is marked "Draft". Do you see 

16 that? 

17 A . Yes. 

18 Q. Is this the MOU? 

19 A . I believe it is. In fact, the next -- if you look at 

20 3391, it says " M O U draft as delivered to PB . "  

21 Q. Yes. It's a memorandum of understanding drafted by 

22 whom? 

23 A . By me. 

24 Q. By you? 

25 A . Yes. 
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1 Q. With any input from anybody else? 

2 A . I would have shared my thinking on it with my colleagues 

3 at the time. 

4 Q. Would there have been any external legal input on this? 

5 A . No. 

6 Q. Are you sure about that? 

7 A . The only people who I might have asked about it would be 

8 K A A , and right now I can't recall if I showed it to K A A . 

9 Q. When you say "KAA", you mean Elly? 

10 A . No, I mean the law firm K A A . 

11 Q. We've got the text as follows: 

12 "First, Tullow's acquisition from Heritage." 

13 Its consent, yes? The Government's consenting? 

14 A . Yes -- well, this is our first draft of an M O U with our 

15 suggestions. 

16 Q. We'll look at the various drafts in due course but I'm 

17 just drawing your attention to your draft. It's your 

18 text, isn't it? 

19 A . Yes. 

20 Q. So the language is clear. The first paragraph is 

21 providing for the Government's consent to Tullow's 

22 acquisition? 

23 A . Yes. 

24 Q. The second paragraph relates to capital gains tax 

25 payable by Heritage? 
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1 A . Yes. 

2 Q. And identifies the Government and Tullow working 

3 actively together? 

4 A . That was our hope, yes. 

5 Q. To collect all tax due? 

6 A . Yes. 

7 Q. 2.2: 

8 "Tullow recognises Government had expected to secure 

9 the receipt of up to 283 million as part of the 

10 ...(reading to the words)... pending the outcome of that 

11 tax collection process." 

12 2.3: 

13 "The deposit will be made within 10 business days of 

14 the sale and purchase agreements between Tullow and 

15 Total and CNOOC being signed and will be secured by 

16 a guarantee from the Bank of Uganda." 

17 2.4: 

18 "In relation to the tax dispute with Heritage, if 

19 the Government receives a final adjudication or award in 

20 its favour by a court of competent jurisdiction or, if 

21 that body has jurisdiction, an arbitral tribunal, Tullow 

22 will then endeavour to collect that amount from the 

23 escrow account set up between Tullow, Heritage and 

24 Standard Chartered Bank." 

25 2.5: 
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1 "If for any reason Tullow is unable to collect that 

2 amount from the escrow account, despite its best 

3 endeavours: (1) the Government will not be obliged to 

4 return the deposit to Tullow to the extent of the amount 

5 awarded; (2) Tullow shall be entitled to claim such 

6 an amount as a tax deductible and cost recoverable 

7 expense for its own account. The amount of such claim 

8 shall be reduced by any amounts subsequently recovered 

9 by Tullow from the escrow account." 

10 So in plain and simple language, what this MOU is 

11 contemplating is that you make a payment which is 

12 described as a deposit, yes? 

13 A . Yes. 

14 Q. And if I've understood it correctly, if you recover 

15 against Heritage, you recover against Heritage, but if 

16 you don't, the Government will allow it to be offset 

17 against your tax liabilities; correct? 

18 A . This was a suggestion we were putting forward at that 

19 stage, yes. 

20 Q. That's all I'm asking. 

21 A . Yes. 

22 Q. Please look at 3408. This is an email from you to 

23 Mr Inch dated 7 September. Underneath it there's 

24 an email to Patrick. Is that Mr Bitature? 

25 A . Yes. 
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1 Q. "Draft to discuss. I haven't mentioned any WC 

2 adjustments ..." 

3 What's "WC"? 

4 A . I believe it was working capital. 

5 Q. "I haven't mentioned any WC adjustments under the SPA." 

6 And what it identifies is the two points that arise 

7 in respect of the highlighted wording, which is 

8 highlighted in section 108. 

9 Does my Lord have this? 397 in core 2. My learned 

10 friend is helpfully obliging. 

11 MR JUSTICE BURTON: Thank you. 

12 MR QURESHI: You see the highlighted text, section 108? 

13 A . Yes. 

14 Q. It provides that: 

15 "The Commissioner may by notice in writing require 

16 ..." 

17 And what's highlighted is: 

18 "... any person who is in possession of an asset 

19 (including money) up to the market value of the asset 

20 but not exceeding the amount of tax due." 

21 That's highlighted as well? 

22 A . Yes. 

23 Q. Lest there be any doubt. Then two points which arise in 

24 respect of the highlighting wording are as follows: 

25 "(a) No further tax ...(reading to the words)... not 
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1 in dispute, whichever is greater." 

2 Do you see that? 

3 A . Yes. 

4 Q. And what's highlighted is "pending final resolution", 

5 yes? 

6 A . Yes. 

7 Q. Of course, at this point in time you had considered 

8 section 108, in June 2010, you'd received advice from 

9 Mr Mpanga on 25 August 2010 about section 106 and 108; 

10 correct? 

11 A . Yes. 

12 Q. "(b) The funds in escrow are not in the possession of 

13 Tullow." 

14 There's another point at the top which I'd like your 

15 help on. Graham Martin to Richard Inch: 

16 "Thanks. I wonder if there is also the point that 

17 we were served with the notice on the 27th, I think, 

18 after the monies moved, although perhaps that seems 

19 a bit slick." 

20 Can you just explain what that means? 

21 A . I've looked at this recently. I can't remember what was 

22 in my mind there, " ... that seems a bit slick " . The 

23 UR A's intention was that there was an asset in our 

24 possession on the 27th and at that stage we thought the 

25 only asset could be the money, but the money had 
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1 actually moved on the 26th. 

2 Q. So what's slick about that? 

3 A . I don't know what I was refer r ing to here. 

4 Q. Could we turn, please, to 433. 

5 A . 3433? 

6 Q. I'm sorry, 3433. Forgive me, it's my fault. It should 

7 be in core 2/402. 

8 MR JUSTICE BURTON: 424? 

9 MR QURESHI: 424, sorry, my Lord. 

10 MR WOLFSON: It's not in the core. 

11 MR QURESHI: It's not in the core, my Lord. 

12 MR JUSTICE BURTON: Right, thank you. 

13 MR QURESHI: 3433, do you have that, Mr Martin? 

14 A . Yes. 

15 Q. This is you to Patrick Bitature, 7 September, final 

16 version, letter to M7 dated 9 September, MOU proposal 

17 9 September: 

18 "Patrick, subject to your comments, here are the 

19 final versions. Am particularly keen to ensure that you 

20 are happy with the reference to yourself in the M7 

21 letter and with the high level bullet points attached to 

22 the letter." 

23 We'll look at the letter. Firstly, who drafted the 

24 letter? 

25 A . Me, I think . 
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1 Q. This says: 

2 "Further to my letter to you of 25 August following 

3 our meeting in Ginga on 23 August, I'm now pleased to 

4 enclose a confidential proposal for your consideration 

5 which is intended to resolve the current impasse over 

6 the Heritage tax situation and pave the way for the 

7 early development of the Lake Albert Basin. The key 

8 elements of our proposal are set out in the bullet 

9 points attached. I would like to emphasise again, Your 

10 Excellency, that in all our actions throughout the 

11 acquisition process from Heritage ...(reading to the 

12 words)... and the laws of Uganda." 

13 Pausing there, the advice that you had received thus 

14 far, we just looked at it, was that by virtue of having 

15 paid the 30 per cent deposit, there was no further tax 

16 due pending final resolution of the dispute; correct? 

17 A . Yes. 

18 Q. So, as at that point, on the basis of the clear advice 

19 that you'd received, Heritage had been fully compliant 

20 with Ugandan law, hadn't it, on tax? 

21 A . Yes. 

22 Q. Far from seeking to avoid its tax obligations; do you 

23 accept that? 

24 A . Yes. 

25 Q. "Our proposal sets out a mechanism for ensuring that the 

 

 

 



Page 134 

1 balance of the 404 tax assessed on Heritage is remitted 

2 to Uganda promptly. This is linked to receiving all 

3 necessary consents from Government to complete our 

4 proposed sale to CNOOC and Total and the award to the 

5 new partnership of the licence extensions promised 

6 earlier." 

7 When were those licence extensions promised? 

8 A . I think in the meeting at G inga. 

9 Q. Just help us. 

10 A . I f we -- but -- if we paid the tax, if we found the 

11 means of getting the 404 million into K ampala. 

12 Q. Next page: 

13 "The Lake Albert project is of great importance to 

14 both Uganda and Tullow and our proposal is intended to 

15 clear all road blocks to the successful development of 

16 the basin ...(reading to the words)... and we remain 

17 there for any engagement." 

18 The executive team includes you? 

19 A . Yes. 

20 Q. Were you in Kampala at this time? 

21 A . Yes. 

22 Q. This is 9 September. Yes? 

23 A . Yes. 

24 Q. Over the page, confidential proposal from Tullow, six 

25 points. Who drafted this? 
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1 A . Me. 

2 Q. First bullet: 

3 "404 million in Kampala. Tullow agrees to deposit 

4 283 million with the Government on signature of the 

5 CNOOC and Total agreements." 

6 This is the farmdown, isn't it? 

7 A . Yes. 

8 Q. This is the subsequent sale by you, after having 

9 received the consent for acquisition of Heritage's 

10 interests to you? 

11 A . That's r ight. 

12 Q. A sale that was going to take place for approximately 

13 $2.9 billion; correct? 

14 A . That's r ight. 

15 Q. "This will bring ...(reading to the words)... in 

16 accordance with the laws of Uganda." 

17 Now, as of this date, you've just accepted that 

18 Heritage have done everything that it was required to do 

19 on its understanding of Ugandan law at this point in 

20 time and your understanding of Ugandan law at this point 

21 in time, so what did you anticipate or what did you 

22 envisage would be the active work you would do with the 

23 Government? 

24 A . I think at that stage we were still assuming that the 

25 Government might need some help in challenging the 
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1 Her itage objections. 

2 Q. What help did you have in mind? 

3 A . As we've talked about earlier : providing Q C's opinions 

4 and whatever else would be required. 

5 Q. This is QC's opinion when Heritage were challenging the 

6 tax in Uganda? 

7 A . Yes. 

8 Q. Because the QC would provide the best possible 

9 assistance? 

10 A . I t would provide some assistance in challenging it, yes. 

11 Q. You were seeking to provide them with the best possible 

12 assistance to ensure all proper procedures are followed 

13 and that's the reason why -- and I'm not blowing the 

14 trumpet of the English legal profession -- you mentioned 

15 a QC; correct? 

16 A . Yes. 

17 Q. They weren't going to get any better help than that, 

18 were they? 

19 A . I would have to say that's r ight, M r Qureshi. 

20 Q. Thank you. Look at page 3437. This is the memoranda 

21 which no longer has "draft" on it? 

22 MR JUSTICE BURTON: Can I just ask about 3436? The first 

23 bullet point, depositing $283 million; on what terms? 

24 A . W e hadn't worked that out, I don't think , in full. W e 

25 had some proposals. 

 

 

 



Page 137 

1 MR JUSTICE BURTON: I've seen them: refundable, set-offable, 

2 all kinds of things, non-refundable. 

3 A . A ll that. 

4 MR JUSTICE BURTON: But this didn't anticipate any of that? 

5 A . This one page? 

6 MR JUSTICE BURTON: Yes. 

7 A . No. The aim of this was that those discussing it with 

8 the President would concentrate on the bullet points and 

9 the M O U would fill in the flesh afterwards. 

10 MR JUSTICE BURTON: But the likelihood of your getting it 

11 back must have been minimal, mustn't it, unless there 

12 was some special provision such as offsetting it against 

13 any other tax that might be due or the kind of thing 

14 you've been mentioning? 

15 A . Absolutely, and all that was covered in the detailed M O U 

16 but we didn't think the President -- 

17 MR JUSTICE BURTON: If in fact you were paying this over and 

18 never getting it back from the Government -- 

19 A . W e couldn't have done it. 

20 MR JUSTICE BURTON: You might have done? 

21 A . No, we wouldn't have done that. W e would have liked 

22 some means of getting it back . 

23 MR JUSTICE BURTON: But if there was no such means of 

24 getting it back from the Government, and the section 108 

25 notice wasn't valid, how were you ever going to get it 
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1 back, if you had that in mind, from Heritage? 

2 A . I don't think we'd addressed our minds to that at this 

3 stage, my Lord. W e were assuming, on encouragement from 

4 people in the Government, that there would be a way of 

5 getting some sort of credit from the Government, whether 

6 it's against our future royalties or cost recovery or 

7 whatever . 

8 MR QURESHI: In the MOU, we'll go to the text in a second, 

9 you identify Tullow exercising its best endeavours to 

10 collect from the escrow account, don't you? 

11 A . Probably. 

12 Q. You do. Look over the page at the bottom. It's 

13 paragraph 1.5. 

14 A . Yes. 

15 Q. Yes? Paraphrasing: "Do whatever it takes." Yes? 

16 MR JUSTICE BURTON: What are we looking at? 

17 MR QURESHI: The next page, my Lord. It's the private and 

18 confidential MOU after the bullet points. 3437. 

19 MR JUSTICE BURTON: Oh, we've gone back -- 

20 MR QURESHI: Yes. 

21 MR JUSTICE BURTON: -- to the draft memorandum? 

22 MR QURESHI: Yes. It's in a different format in E13. You 

23 have it, don't you? 

24 A . I have it. 

25 MR JUSTICE BURTON: 3427? 
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1 MR QURESHI: 3437, my Lord. 

2 MR JUSTICE BURTON: Yes, I follow. I've been looking at 

3 this in the core bundle and it doesn't follow in the 

4 core bundle. I shall cross it over. Right. It follows 

5 straight after 3436. 

6 MR WOLFSON: My Lord, this is actually forwarded on, so if 

7 your Lordship is in the core, it's the same document as 

8 in the core at 407.002, which is 3448. Just so 

9 your Lordship sees what happens, if we're looking at E13 

10 quickly, just to explain to your Lordship, the document 

11 at E13 is sent by Mr Martin to Mr Bitature at 3433. 

12 MR JUSTICE BURTON: Sorry, E ...? 

13 MR WOLFSON: E13/3433. 

14 MR JUSTICE BURTON: Yes? 

15 MR WOLFSON: At 3443, rather confusingly, the same document 

16 is then sent by Mr Martin to himself, and it's that copy 

17 of the same document which starts at 3448 which has gone 

18 in the core. So, rather confusingly, the document in 

19 the core bundle at 407.002 is the same document -- 

20 MR JUSTICE BURTON: Right, but the point that you're helping 

21 me towards, both counsel are helping me towards, is that 

22 the package at that stage included the draft letters of 

23 the brethren(?), the confidential proposal, the 

24 provisional estimate, whatever that was -- and I haven't 

25 grasped that yet, that's two pages -- and the then form 
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1 of the memorandum of understanding. 

2 MR WOLFSON: Exactly. 

3 MR JUSTICE BURTON: And at 1.5, Mr Qureshi, you've drawn my 

4 attention to: 

5 "If for any reason Tullow is unable to collect the 

6 amount despite its best endeavours from the escrow 

7 account ..." 

8 MR QURESHI: Yes, and what I was asking, Mr Martin, was 

9 "best endeavours", to paraphrase, means to do whatever 

10 it takes? 

11 A . Yes. 

12 Q. Let's go back to that confidential proposal bullet point 

13 document at 3436. The penultimate bullet point, "Tullow 

14 tax", do you see that? 

15 A . Yes. 

16 Q. We've had various figures which we've had sight of in 

17 the documents. There was a 474 figure, do you 

18 recollect? 

19 A . Yes. 

20 Q. Then there was the 71 million figure, the discussion 

21 between Mr Kiiza and Mr Inch? 

22 A . Yes. 

23 Q. 7 April, which it seems that Mr Inch's negotiating 

24 skills managed to reduce to 50 million. There was the 

25 reference to the undocumented agreement. Do you 
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1 recollect that? 

2 A . Yes. 

3 Q. Between 7 and 14 April? 

4 A . Yes. 

5 Q. And now we have "Tullow tax": 

6 "Tullow agrees to pay 92 million of tax and stamp 

7 duty on these transactions." 

8 That's your own tax liability? 

9 A . Yes. 

10 Q. Look at the schedule to the memorandum of understanding, 

11 which is at bundle E13, page 3441. My Lord, I don't 

12 believe that's in the core. 

13 A . Right. 

14 Q. I understand 407.006, my friend is telling me. It's the 

15 same version. 

16 MR JUSTICE BURTON: Thank you. Yes? 

17 MR QURESHI: This is a document headed, "Schedule", do you 

18 see that? 

19 A . Yes. 

20 Q. Who prepared this? 

21 A . Me. 

22 Q. All right. 

23 "The references in this schedule are to the numbered 

24 paragraphs in the memoranda to which this is attached." 

25 A . Yes. 
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1 Q. "It is not intended to be an exhaustive list of the 

2 matters required to implement the memorandum." 

3 1.1: 

4 "If the deposit is made to the terms of this 

5 memorandum and is governed by the laws of Uganda 

6 ...(reading to the words)... and that the Ugandan courts 

7 have jurisdiction over any disputes." 

8 Do you see that? 

9 A . Yes. 

10 Q. Second bullet point: 

11 "The Government shall actively resist all challenges 

12 mounted by Heritage, whether in Uganda, in arbitration 

13 or otherwise. The Government agrees that, if required 

14 by law and treaty obligations, the Government shall 

15 resolve the dispute through arbitration. Tullow shall 

16 actively support and co-ordinate with the Government in 

17 all the above actions." 

18 Just explain, if you can, what is added by reference 

19 to "co-ordinate"? You have support, I can get that, but 

20 just help me, what does "co-ordinate" mean? 

21 A . I'm not sure it adds an awful lot to " support " . Work 

22 with. 

23 Q. Generally, when you co-ordinate, particularly in the 

24 context of what you described as tactics and strategy, 

25 you try to make sure that everyone's singing from the 

 

 

 



Page 143 

1 same hymn sheet? 

2 A . Yes. 

3 Q. Then at 1.4: 

4 "The Government shall, if requested by Tullow, 

5 assist in Tullow's recovery of amounts from the escrow 

6 account, for example, by confirming in writing to Tullow 

7 that the tax dispute has been settled or finally 

8 determined." 

9 That "for example" is what I'd like to ask your help 

10 on. That's an example; that means that there might be 

11 other ways in which the Government could assist Tullow 

12 in the recovery of amounts from the escrow account, 

13 doesn't it? It's not just limited to giving you a piece 

14 of paper that says the tax dispute has been settled and 

15 finally determined, is it? 

16 A . The drafting would suggest that, yes. 

17 Q. The drafting would suggest it and the wording would 

18 suggest it. So 1.4 envisages different ways in which 

19 the Government will help you recover from the escrow 

20 account, doesn't it? 

21 A . I think what I was trying to do here was mir ror the 

22 wording in the escrow account, which was one of the 

23 means of getting the funds released. 

24 Q. And one of the ways in which the Government can assist 

25 you is by agreeing with you, as it did subsequently, 
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1 that you are deemed to be in possession, isn't it? 

2 A . No. 

3 Q. It isn't? 

4 A . No. That's a linkage that was just never made. 

5 Q. It wasn't made then, was it? But it was made 

6 subsequently, four weeks later. We'll come to that -- 

7 A . The issue came up later , yes. 

8 Q. Yes. 

9 MR JUSTICE BURTON: You've just said: "That's a linkage 

10 that was just never made." 

11 A . Sor ry, I meant never made at this stage. W e had not got 

12 on to this idea of perhaps the deeming suggestion. 

13 MR JUSTICE BURTON: So not made at this stage? 

14 A . No. 

15 MR JUSTICE BURTON: Okay. 

16 MR QURESHI: Because at this stage you, isn't it correct, 

17 Mr Martin, were resigned to the fact that you would have 

18 to pay over, come what may, yes? 

19 A . I t looked like the only way of resolving this was to pay 

20 283 million into K ampala and the only way we could see 

21 of getting that back at this stage was by ensuring that 

22 the Government was fully involved in contesting the 

23 Her itage tax so that we ultimately recovered from 

24 escrow . 

25 Q. And then that bright spark, Mr Mpanga, on 19 or 
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1 20 October, came up with the idea of deeming, didn't he? 

2 A . The idea on 19 O ctober , I'm sure we'll come to it, was 

3 to me a means of keeping the parties speaking because we 

4 weren't really on speaking terms and that kept the 

5 meeting alive. I'm sure we'll come to that. 

6 MR JUSTICE BURTON: Until and unless the deeming point came 

7 up on 19 or 20 October, I think you've agreed with 

8 Mr Qureshi that there wouldn't be a way of getting the 

9 money back from Heritage. You would have to hope -- 

10 co-operate with the Government so that the Government 

11 won in any dispute, which you needed to encourage them 

12 to pursue with Heritage, so that they would get their 

13 hands on the money in the escrow account and they would 

14 then pay it over to you? 

15 A . That was pretty much all in our thinking at that 

16 particular stage, yes. 

17 MR QURESHI: My Lord, is this a convenient moment for 

18 a break? 

19 MR JUSTICE BURTON: Yes. 

20 (3.18 pm) 

21 (A short break) 

22 (3.28 pm) 

23 MR QURESHI: Sorry, my Lord. 

24 MR JUSTICE BURTON: That's all right. (Pause). 

25 MR QURESHI: Mr Martin, we were looking at the document at 
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1 3441. It's right, isn't it, that even at this point in 

2 time in mid-September you were looking at ways in which 

3 you could call on the indemnity in the sale and purchase 

4 agreement, weren't you? 

5 A . I don't think so. 

6 Q. Do you want to think about it a little bit longer? Are 

7 you sure? 

8 A . I'm not 100 per cent sure. I t might have crossed our 

9 mind, but it was not the focus of our attention. The 

10 focus of our attention was trying to make sure that if 

11 we paid 283 million into K ampala, we'd have some means 

12 of getting it back out of the escrow account and/or 

13 getting credit from the Government. 

14 Q. Let's look at document 3637 in the same bundle. 

15 It's not in the core, my Lord. Core 453, 

16 I understand. Does my Lord have it? 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: An email of 19 September, Richard Inch to 

19 Graham Martin: 

20 "Draft note on clauses 7 and 14. I will send SPA 

21 and collection sections. 

22 "PLR-s 106.doc." 

23 MR JUSTICE BURTON: Yes. 

24 MR QURESHI: "Patrick ..." 

25 Is this addressed to Patrick Bitature? 
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1 A . Yes. 

2 Q. "We did look at the indemnity section as a means of 

3 collecting the tax from Heritage at the time." 

4 It's copied to you as well, isn't it? 

5 A . Yes. 

6 Q. "The attached is a proposal that was made to 

7 Lawrence ..." 

8 Lawrence being? 

9 A . Lawrence K iiza, I presume. 

10 Q. "... whereby we would have sued Heritage had it been 

11 possible to issue the right notice at the right time." 

12 Do you see that? 

13 A . Yes. 

14 Q. "The problem is not with the agreement but with the 

15 collection provisions of which there are two. 

16 "Section 106 is the means to ...(reading to the 

17 words)... working capital adjustment which is still to 

18 come." 

19 Which you carried on paying subsequently. 

20 "At completion we did owe the money, but the section 

21 only applies where the tax hasn't been paid by the 

22 taxpayer on the due date ...(reading to the words)... 

23 and wasn't the case now. 

24 "Section 108 applies where a person is in possession 

25 of an asset, including money ...(reading to the 
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1 words)... isn't due. In any event, though ..." 

2 So that's a separate point from the deeming point. 

3 It's the point my Lord will recall we were discussing 

4 yesterday. 

5 "In any event, though, we're not in possession of 

6 cash that belongs to Heritage ...(reading to the 

7 words)... as it was already in escrow." 

8 Do you see that? 

9 A . Yes. 

10 MR JUSTICE BURTON: That's the second point. 

11 MR QURESHI: Yes. There's reference here in September 2010 

12 to the potential for suing Heritage if it had been 

13 possible to issue -- 

14 MR JUSTICE BURTON: The non-potential -- you'd ruled it out. 

15 A . Yes. As I say, I think I said earlier it had crossed 

16 our minds, but I don't think we thought it was feasible 

17 at that stage. W e were concentrating on a different 

18 issue. 

19 MR JUSTICE BURTON: Or a different method. 

20 A . Different method. 

21 MR JUSTICE BURTON: Again that redaction looks a bit odd, 

22 Mr Wolfson, unless it's something completely different. 

23 MR WOLFSON: My Lord, I'm sure it is something completely 

24 different. I'll check all of these. 

25 MR JUSTICE BURTON: I'm sorry to keep nagging -- 
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1 MR WOLFSON: Your Lordship isn't nagging. It's our duty -- 

2 MR JUSTICE BURTON: -- or adding to your burden, but I think 

3 it's worth looking at that one as well. 

4 MR WOLFSON: Can I, since I'm on my feet, just explain? 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: Your Lordship made an order in relation to -- 

7 MR JUSTICE BURTON: Yes, let me immediately make clear I'm 

8 not doubting the position. It's simply that I'm very 

9 conscious in this case that that order was made at 

10 a late stage and this whole -- even in the witness 

11 statements, which I read and have reread last night some 

12 of, for example, this very witness says, "I'm not 

13 waiving advice from England", et cetera, et cetera, so 

14 it's been a sort of contemporaneous exercise and it may 

15 have been missed, that's all. 

16 MR WOLFSON: That's the point. What I want to make sure is 

17 that documents which were redacted initially, the 

18 redaction is still appropriate. 

19 MR JUSTICE BURTON: We're on the same wavelength. Thank 

20 you. Yes? 

21 MR QURESHI: Your Lordship will of course recall that we had 

22 not just Mr Wolfson involved in this exercise but the 

23 leading luminary on documentary evidence, Mr Hollander, 

24 whose input was provided and confirmation also given by 

25 Messrs Ashurst that there had been a third final 
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1 sweep-up review of documents that had been -- 

2 MR JUSTICE BURTON: I'd forgotten about Mr Hollander. Did 

3 he appear on the interlocutory hearing? 

4 MR QURESHI: He did. 

5 MR JUSTICE BURTON: I remember Mr Wolfson wasn't here, but 

6 Mr Hollander was. 

7 MR QURESHI: Yes. So they'd had the first crack in May -- 

8 MR JUSTICE BURTON: Don't let's worry about it. The fact is 

9 I think it's entirely possible that an error may have 

10 occurred because, as we've just been analysing, of the 

11 timescale, whereby there was a first concession, 

12 documents were looked at in the light of that 

13 concession, and then there was the further concession or 

14 order, it doesn't matter what it is, and one just wants 

15 to make sure the initial sweep has been reconsidered. 

16 MR QURESHI: Mr Martin, look at the document at page 3558. 

17 Your Lordship has the core bundle reference, I hope. 

18 MR JUSTICE BURTON: Thank you. Yes. 

19 MR QURESHI: Can you see this? 

20 A . Yes. 

21 Q. This says, two-thirds of the way down the page, this is 

22 a document produced by Mr Tim O'Hanlon. Tim O'Hanlon, 

23 Distribution Group, Exec Group. That includes you? 

24 A . Yes. 

25 Q. 15 September, "Key points for M7 meeting". Tim 
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1 O'Hanlon, you informed us at paragraph 46 of your 

2 witness statement, which by all means have a look at 

3 again to refresh your memory, is the vice-president for 

4 Tullow's African operations? 

5 A . Yes. 

6 Q. His role is focused on building relationships with host 

7 countries. He's also related to Mr Aidan Heavey in 

8 marriage, he's married to his sister? 

9 A . H e is. H e's mar ried -- no, thei r wives are sisters. 

10 I don't know what that makes them. B rothers-in-law . 

11 Q. Sorry, yes. 

12 "Mr O'Hanlon often attended ...(reading to the 

13 words)... debriefs to the board." 

14 So we have Mr O'Hanlon identifying that: 

15 "A meeting took place at State House from 12.30 for 

16 an hour or more. On our side was UK HC ..." 

17 Which I assume was Mr Shearman? 

18 A . Yes. 

19 Q. Patrick Bitature? 

20 A . Yes. 

21 Q. On your side, and Mr O'Hanlon. 

22 "Opposite was Minister Onek, PS Energy FKK ..." 

23 Who would that be? 

24 A . F red K aliisa. 

25 Q. "... PS Finance Kassami, URA boss Kagina, PEPD's Ernest 
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1 Rubondo and two others, one a lawyer, one finance. 

2 Last point: 

3 "He initially insisted that the cash be paid before 

4 our wish list can be addressed and the others 

5 unanimously agreed." 

6 Pretty much what he'd said to you on 23 August, 

7 wasn't it? 

8 A . Yes. 

9 Q. Over the page, eighth paragraph down beginning "M7"; do 

10 you have that? 

11 A . Yes. 

12 Q. "M7 said that a queue has formed to replace us if we 

13 fail now and he will say goodbye if necessary and simply 

14 compensate Tullow if that happens." 

15 Firstly, what did you understand when this was sent 

16 to you by Mr O'Hanlon by reference to a queue having 

17 been formed? I'm assuming it's not in the tent waiting 

18 to see His Excellency. There's a reference to a queue 

19 having been formed to replace you. Who would be in the 

20 line? 

21 A . I think a lot of companies had gone into K ampala around 

22 that time saying, " I f you don't give consent to Tullow , 

23 we're prepared to take over the interests " , particular ly 

24 ones that they had purported to take away from us, 

25 K ingfisher and Block 3A . 
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1 Q. And then apparently: 

2 "He laughed that ENI are never far away, but he 

3 would continue to resist them in favour of us." 

4 A . Yes. 

5 Q. Then we have reference to Kagina, M7 -- M7, 

6 Mr Museveni -- instructing them to harmonise their 

7 position. This is the Ugandan authorities, yes? 

8 A . Yes. 

9 Q. And then engage with the Tullow technical team. Who is 

10 part of the Tullow technical team? 

11 A . The way T im would phrase that, I'm guessing he means 

12 myself, Richard Inch and probably Paul McDade from the 

13 operational side -- yeah, the operational side. 

14 Q. "Patrick Bitature was complimented openly for his role 

15 and is the point man going forward. This may be hard as 

16 the others have now resurfaced again." 

17 Any help you can give us as to who "the others" are? 

18 A . I think a sense that there were a few others in 

19 Government who were opposed to this deal. Even within 

20 the UR A , I'm not sure we had the full support -- well, 

21 we didn't have the support of the UR A going forward. 

22 Q. "PB is staying close to Minister Onek and will try to 

23 keep him on board. Onek and myself got on well as 

24 always. His profile was high during the meeting. There 

25 was no objection to the deal continuing in the format of 
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1 an MOU and no discussion on a detailed forward 

2 ...(reading to the words)... Kenya and Tanzania that 

3 Heritage are gangsters." 

4 I'm assuming that this idea was provided to 

5 Mr Museveni by Mr O'Hanlon or members of the Tullow 

6 team, yes? 

7 A . That looks like the case. 

8 Q. Why on earth would Mr O'Hanlon wish Tullow's reputation 

9 to be broadcast in this way? 

10 A . Tullow's reputation or -- 

11 Q. Forgive me, Heritage's reputation. 

12 A . I think the sense we had completely fallen out with 

13 Her itage at this stage and that was his view . 

14 Q. Mali, Kenya, Tanzania; why those jurisdictions? 

15 A . I don't know except perhaps that M7 might have been 

16 going there. I don't know . 

17 MR JUSTICE BURTON: I haven't got the understanding as to 

18 how you'd fallen out with Heritage, never mind 

19 completely fallen out with Heritage. Had there been any 

20 contacts between you and Heritage over this period, over 

21 the periods between August or July when they had come up 

22 with the proposal and accepted the proposal for the bank 

23 guarantee and then an escrow account, and now? 

24 A . There would have been ongoing operational -- 

25 MR JUSTICE BURTON: Oh operational, of course. 
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1 A . I don't think there were any other contacts, my Lord. 

2 MR JUSTICE BURTON: So how had you completely fallen out? 

3 A . I think we had -- well, the history goes back , I guess, 

4 to when we were trying to -- 

5 MR JUSTICE BURTON: Ah, you were never friendly? 

6 A . W e were never too fr iendly, no. 

7 MR JUSTICE BURTON: And now their position, that they denied 

8 there was any tax due, which you didn't agree with, 

9 albeit that they'd come up -- they were prepared to go 

10 with the proposal, was sticking in your nose, but 

11 there's no actual falling out? 

12 A . I t goes a little bit further back in that we got the 

13 sense that they had taken every effort to make sure that 

14 we were not able to pre-empt the whole acquisition. 

15 MR JUSTICE BURTON: Yes, I'm sure that's right. 

16 MR QURESHI: We're not going to go back to the documentation 

17 again but we saw Mr Heavey describing Heritage as being 

18 good partners in January 2010 and you said that was 

19 a truthful statement. 

20 A . I think that was in an email to M r Buckingham. H e was 

21 not going to say much else to M r Buckingham. 

22 Q. Then we had a script that was prepared for a Minister of 

23 Her Majesty's Government, no less, for him to 

24 communicate to the Ugandan authorities a situation where 

25 Heritage had been working positively, constructively, to 
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1 address the tax matter. Do you recall? 

2 A . Yes. 

3 Q. So that was July 2010. 

4 A . Yes. 

5 Q. The falling out, Mr Martin, was not least because it 

6 appears now that you had promised the Ugandan 

7 authorities the 121 million would be non-refundable and 

8 the Ugandan authorities moved the goalposts. They 

9 wanted the escrow account monies to be placed in Uganda, 

10 and for you to move over so that they could be the 

11 signatories to the escrow account; correct? Two 

12 conditions that Mr Atherton and Heritage would not agree 

13 to. That's the reason why you fell out, isn't it? 

14 A . I t was one of the reasons. W e'd had a bit of a falling 

15 out before then, as we've seen, in terms of trying to 

16 get the acquisition approved. 

17 Q. And, of course, let's not forget that you've got letters 

18 coming to you from Mr Brant and there's an underlying 

19 suspicion within Heritage that there's something going 

20 on that they can't quite get a handle on, and they get 

21 this email back from you and an email back from 

22 Mr Ronnie King, no less, saying "There are no 

23 communications taking place, discussions taking place 

24 with the Ugandan authorities which concern you"; 

25 correct? 
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1 A . Yes. 

2 Q. So it's unsurprising, isn't it, that that's going to 

3 generate an atmosphere of mistrust when you're talking 

4 to the Ugandan authorities behind their back about 

5 issues that are their concern and not yours, isn't it? 

6 A . Most likely. 

7 MR JUSTICE BURTON: Mr Qureshi, you've put to the witness, 

8 and he agreed, so the two of you are obviously ad idem, 

9 but I'm floundering, that there were two conditions, the 

10 non-refundability and the escrow account being moved to 

11 Uganda, that Mr Atherton and Heritage would not agree 

12 to. 

13 MR QURESHI: Yes. 

14 MR JUSTICE BURTON: Is there any evidence -- 

15 MR QURESHI: Yes, there is. 

16 MR JUSTICE BURTON: -- that there was a discussion and 

17 a refusal by Mr Atherton? 

18 MR QURESHI: Yes, there are documents. I can take you to 

19 them. 

20 MR JUSTICE BURTON: You don't need to now, but just at some 

21 stage. I don't want to interrupt. 

22 MR QURESHI: End of July -- 

23 MR JUSTICE BURTON: It's common ground, obviously. 

24 MR QURESHI: End of July, Tullow say to Heritage -- 

25 MR JUSTICE BURTON: The witness has said a lot of: he knew 
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1 that Heritage would never agree to something, and I've 

2 understood all that because I'm sure they wouldn't, but 

3 I didn't know there'd actually been -- 

4 MR WOLFSON: My Lord, it's E10/2710 and 2713. 

5 MR JUSTICE BURTON: Are they in the core? It doesn't 

6 matter. 

7 MR WOLFSON: No. 

8 MR JUSTICE BURTON: 2710 and 2713. Don't worry, I don't 

9 want to interrupt because this is common ground between 

10 the two of you, so don't let me disturb your 

11 cross-examination. 

12 MR QURESHI: My Lord, we may as well look at it now that 

13 we're addressing it. E10, Mr Martin. 

14 MR WOLFSON: 2710 is in the core, my Lord, first bundle, 

15 page 250.10. 

16 MR JUSTICE BURTON: Right. 

17 MR WOLFSON: I'm not sure the other one is. 250.10 is 2710. 

18 2713, I'm afraid I don't think is. 

19 MR JUSTICE BURTON: 250.010? 

20 MR WOLFSON: Yes. 

21 MR JUSTICE BURTON: Thank you. That's 2710. 

22 MR WOLFSON: But 2713 is only in E10 itself. 

23 MR JUSTICE BURTON: Thank you. I'll pull it out and put 

24 it -- 

25 MR WOLFSON: It is part of the same chain, so your Lordship 
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1 may just wish to amalgamate the whole thing. 

2 MR QURESHI: My Lord, we looked at this. It's rather small 

3 type and I apologise, but we'd looked at this earlier. 

4 This was about notice, do you recall, my Lord, about 

5 Mr Martin drawing to Mr Atherton's attention that 

6 a letter had been sent on 3 August by Minister Onek, 

7 which had been addressed to Heritage Oil, but 

8 confirmation wasn't being provided that Heritage had in 

9 fact received this. We discussed this earlier. 

10 MR JUSTICE BURTON: We did. Does this show that there was 

11 a -- 

12 MR QURESHI: Yes. 

13 MR WOLFSON: My friend didn't take the witness, I don't 

14 think, to 2713. If your Lordship picks up at 2713, you 

15 see -- 

16 MR JUSTICE BURTON: Oh: 

17 "We're not prepared to change the escrow 

18 arrangements in any way. This is non-negotiable." 

19 MR WOLFSON: That's understandable. 

20 MR JUSTICE BURTON: Was he ever asked -- I'm not surprised 

21 if there was a "no", but was he ever asked if the 

22 deposit could be non-refundable? 

23 MR QURESHI: No. 

24 MR WOLFSON: No. The two points are the points which the 

25 witness was just talking about. Your Lordship sees (1) 
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1 and (2): GOU to become a party, and the escrow to be 

2 held in Kampala, SEB Kampala, rather than SEB London. 

3 It's those two points which Mr Atherton -- 

4 MR JUSTICE BURTON: Thank you. I'm only half wrong. 

5 MR WOLFSON: Half right, my Lord. 

6 MR JUSTICE BURTON: Half right and half wrong. But there we 

7 are. The fact is that Mr Atherton was not asked to 

8 agree to the non-negotiable aspect, non-returnable 

9 aspect of the deposit because Mr Martin knew he would 

10 never agree to it. 

11 MR WOLFSON: Your Lordship recalls the evidence yesterday as 

12 to the differences between Mr Martin and Mr Glover on 

13 that very issue. 

14 MR JUSTICE BURTON: Yes. Mr Glover thought it had already 

15 been agreed by Heritage. In fact Heritage had never 

16 been asked, but we now know it's common ground that they 

17 never were asked. 

18 MR QURESHI: Yes. 

19 MR JUSTICE BURTON: The answer is that you couldn't really 

20 put to Mr Martin that the reason he thought your clients 

21 were gangsters was because they hadn't agreed to 

22 something which they'd never been asked to. 

23 MR QURESHI: Yes. 

24 MR JUSTICE BURTON: So let's just see. They'd certainly 

25 been asked to agree to the change of the escrow. 
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1 MR QURESHI: Yes. 

2 MR JUSTICE BURTON: And they'd refused? 

3 A . Yes, my Lord. 

4 MR JUSTICE BURTON: Is that the reason why you'd fallen out? 

5 A . I think it goes a bit earlier than that, my Lord. W e 

6 pretty much fell out over the whole pre-emption process. 

7 MR JUSTICE BURTON: Yes, of course, but you were still 

8 talking? 

9 A . W e were. 

10 MR JUSTICE BURTON: Or perhaps you did think they were 

11 gangsters. I don't know. But what you told me about is 

12 falling out over the pre-emption, and then you took 

13 a dim view of the fact that they were trying to get away 

14 without paying tax, which you were quite satisfied and 

15 had been advised that, subject to the deductions, which 

16 everyone seems to have forgotten, they were plainly due 

17 to pay? 

18 A . Yes. 

19 MR JUSTICE BURTON: Is that it? 

20 A . Yes, my Lord. 

21 MR JUSTICE BURTON: And then they'd refused to renegotiate 

22 the escrow? 

23 A . Yes, my Lord. 

24 MR QURESHI: Perhaps there's another reason why you might 

25 have fallen out, which is reflected in this 

 

 

 



Page 162 

1 correspondence. Look at your email to Paul, but 

2 obviously the bottom: 

3 "Paul, I have not been successful in reaching 

4 you ..." 

5 Does my Lord have it? It's rather small writing. 

6 MR JUSTICE BURTON: No, no. 

7 MR QURESHI: "I wanted to give you more background to my 

8 earlier email ...(reading to the words)... and seek 

9 an immediate injunction ..." 

10 MR JUSTICE BURTON: Well, we've all read it, Mr Qureshi. 

11 MR QURESHI: And we get the answer -- 

12 MR JUSTICE BURTON: The answer is "no". 

13 MR QURESHI: It's reflected at page 2715. 

14 Did you actually ever seek injunctive relief? 

15 A . No. 

16 Q. So where my learned friend's skeleton describes the 

17 payment out as "dissipation", it's actually 

18 distribution, isn't it? The proceeds of sale were 

19 distributed by -- Mr Martin, you recognise the 

20 distinction, if you don't then tell me, between the word 

21 "dissipate" and "distribute"? 

22 MR JUSTICE BURTON: There's this business about 

23 Mr Buckingham being a large shareholder and he got the 

24 money. 

25 MR QURESHI: Do you recognise -- 
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1 A . A substantial part of the funds were distr ibuted to 

2 Her itage's shareholders. 

3 MR QURESHI: Distributed? 

4 A . Yes. 

5 Q. Not dissipated? 

6 A . No. 

7 Q. Lets go back to Mr O'Hanlon, 3558. 

8 A . In E13? 

9 Q. Yes. 3558, the gangsters, and then let's work out where 

10 we get the reference to "gangsters". 3563, do you have 

11 this? 

12 A . Yes. 

13 Q. "Intro." 

14 Firstly, who drafted this? 

15 A . M r O'Hanlon. 

16 Q. "Thank you, His Excellency, for meeting. Thank you UK 

17 KC [who is on your side]. Thank you, Patrick [who is on 

18 your side]. 

19 "Tullow apologises for difficult last meeting and 

20 undiplomatic language. I am here today to try to 

21 improve communications and atmosphere and prepare the 

22 way for a solution. I am a bridge-builder and 

23 path-clearer [evidently]. 

24 "Denial. It hurts Tullow to hear that you may 

25 believe we colluded with Heritage. We are only guilty 
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1 of colluding with GOU against Heritage." 

2 What do you think he was referring to there? 

3 A . M r O'Hanlon has a lovely way of expressing himself. 

4 It's maybe partly why he gets on so well with 

5 governments, but he was in my view just repeating 

6 back -- he was using the parallel wording the Government 

7 or the President had used against us, accusing us of 

8 colluding with H er itage, and he was trying to win over 

9 thei r support by saying, " W e're actually on your side " . 

10 Q. He has a lovely way of expressing himself, so that's 

11 partly why he gets on so well with governments? What 

12 other reason might there be for him getting on so well 

13 with governments? 

14 A . H e's a very personable chap. 

15 Q. "It wounds us to hear rumours of Tullow and Zindanjire." 

16 I assume that means "corruption" because we're 

17 helpfully provided with a translation in brackets. 

18 "Never. Never. In fact, when you see Tullow in 

19 trouble it is normally exactly because we do not." 

20 Then we have under the heading "Good faith", under 

21 the heading "MOU": 

22 "Listening to you and your team we have tabled 

23 a proposal in the form of MOU. What we are doing is 

24 difficult. It should leave no doubt about our good 

25 faith." 
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1 What was difficult about it, I assume, was the fact 

2 that you were prepared to pay over 283 million and then 

3 do whatever it took to try and get it out of the escrow 

4 account; is that right? 

5 A . What was difficult was the fact that we were being 

6 forced to do this at all and that we couldn't seem to 

7 separate the Her itage tax position from our sale. 

8 Q. Then we have a heading: 

9 "MOU outline. Read out bullet points one by one. 

10 "We have addressed the Heritage tax ...(reading to 

11 the words)... pay it out now." 

12 That was the first part, wasn't it: pay it out, and 

13 then do whatever we need to to try and get out of the 

14 escrow, yes? 

15 A . Yes. 

16 Q. "We have addressed the Tullow tax, how much and when 

17 ...(reading to the words)... T/T/C JV ..." 

18 What does that mean? 

19 A . That's the Tullow/Total/C N O O C . 

20 Q. "... needs going forward. We need renewals ...(reading 

21 to the words)... and even maybe in London." 

22 Help us with that reference to "even maybe in 

23 London". This is 15 September 2010. The battle that 

24 could take place in London is the battle that's taking 

25 place now, isn't it? Although we as lawyers don't 
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1 describe it as a battle. The only conceivable 

2 circumstance in which you would be in court in London in 

3 this context is the escrow account and seeking to pursue 

4 a claim for indemnity under the escrow arrangement; 

5 correct? 

6 A . That's obvious to lawyers. I t's not necessarily obvious 

7 to M r O'Hanlon, who is not a lawyer . 

8 Q. Where did he get the idea that you might have to battle 

9 Heritage in London? 

10 A . I don't know what was in his mind but it could be the 

11 fact that the escrow account was in London. 

12 Q. Yes. 

13 "Other. Chase Heritage elsewhere in Africa." 

14 Just explain what you mean by "chase Heritage"? 

15 A . I t's not what I mean, M r Qureshi, it's what M r O'Hanlon 

16 had in mind when he drafted this bullet point. 

17 Q. What did he have in mind when he drafted this bullet 

18 point? If you can help us, you can help us? 

19 A . I'm not sure I can. 

20 Q. "Compliments on Democracy in Action which I saw this 

21 weekend." 

22 Any idea what he was referring to? 

23 A . No, I don't. 

24 MR JUSTICE BURTON: Just niceties towards the President, is 

25 that right? 
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1 A . Probably, probably. H e will have visited something. 

2 MR QURESHI: Look at 3618, please. Do you have this? 

3 A . Yes. 

4 Q. It's from you to Patrick Bitature, a draft letter to 

5 Minister Onek. This is two days after the meeting 

6 Mr O'Hanlon has had with Mr Museveni: 

7 "Thank you for your letter of intent dated 

8 17 September 2010." 

9 My Lord, we can see that at the same bundle, 

10 Mr Martin, E13/3585. Can you see that? 

11 A . Yes. 

12 Q. It's dated 17 September, Mr Aidan Heavey. It's 

13 a four-page letter. 

14 MR JUSTICE BURTON: We probably have that in the core, do we 

15 not? 

16 MR WOLFSON: 435. 

17 MR QURESHI: 3586: 

18 "Nonetheless Government are pleased to send to 

19 Tullow this letter of intent ...(reading to the 

20 words)... on the Tullow/Heritage transaction." 

21 Then you have the items that you've been describing 

22 as your wish list in various communications which run on 

23 for the next three pages. Let's see what your draft 

24 says: 

25 "Thank you for your letter of intent and the 
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1 response to our letter dated 9 September to the 

2 President and the subsequent meeting on 15 September 

3 ...(reading to the words)... discussed the principles of 

4 the memorandum of understanding ..." 

5 Which we know from Mr O'Hanlon's note he read out. 

6 "... which Tullow proposed as a way forward to 

7 resolve the current issues ...(reading to the words)... 

8 takes into account the following." 

9 And you have your three elements of your wish list. 

10 So this letter, as of 18 September, in draft form, 

11 admittedly, was an accurate reflection of the 

12 discussions with the Ugandan authorities? 

13 A . I think it was a polite way of saying there's not very 

14 much between us, where in fact there was quite a lot 

15 between us and quite a lot to fill in. 

16 MR JUSTICE BURTON: Was item 3 a matter that had been 

17 discussed? And, if so, when? 

18 A . I tem 3 on 3618, my Lord. 

19 MR JUSTICE BURTON: Yes. 

20 A . I'm sorry, your question was? 

21 MR JUSTICE BURTON: My question was: was item 3, the 

22 possibility of your being authorised on behalf of the 

23 Government to collect the tax, some kind of agency 

24 suggestion, had that been discussed between your side 

25 and the Government side, in which case, when? 
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1 A . I think the Government side had believed all along that 

2 we were a validly authorised agent, and I think all 

3 I was doing here was keeping thei r side on board by 

4 acknowledging that that was thei r view . 

5 MR JUSTICE BURTON: I see. 

6 MR QURESHI: Is that right? 

7 A . W e didn't agree that -- at that particular point in time 

8 we didn't agree that we could be appointed agent. 

9 MR JUSTICE BURTON: It's a reference to 108? 

10 A . Yes. 

11 MR QURESHI: Is that what you understood it to be? 

12 A . I've just lost the -- 

13 MR JUSTICE BURTON: It's your draft, Mr Martin. 

14 A . Could you remind me of where the page is? 

15 MR JUSTICE BURTON: 3618. 

16 MR QURESHI: It's the paragraph numbered 3, Mr Martin. Just 

17 read it. Perhaps that will help you refresh your own 

18 memory: 

19 "Tullow and the Government agreed to take all 

20 appropriate measure to ensure the collection of tax due 

21 by Heritage, including the possibility of Tullow being 

22 authorised on behalf of the Government to collect the 

23 tax." 

24 A . Yes. 

25 Q. So "on behalf of the Government" means as agent for the 
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1 Government, yes? 

2 A . Yes. A ll I was trying to do there was bridge -- to keep 

3 the UR A on side, who had insisted from the beginning 

4 that thei r notice was valid. 

5 MR JUSTICE BURTON: So that's a reference to 108? 

6 A . Yes. 

7 MR JUSTICE BURTON: By which you would in fact be, am 

8 I wrong, agent for Heritage to pay the tax? 

9 A . Yes, although -- 

10 MR JUSTICE BURTON: Rather than agent for Government. 

11 A . I t doesn't look like I've phrased that proper ly. 

12 MR JUSTICE BURTON: But this is your wording and that's what 

13 you meant? 

14 A . Yes. 

15 MR JUSTICE BURTON: It was a possibility because it was not 

16 one that you reckoned was on, but it was -- they'd been 

17 insistent. 

18 A . They'd been insistent on it and I just wanted to keep 

19 discussions alive. 

20 MR QURESHI: So what we should be reading here is, instead 

21 of "being authorised on behalf of the Government to 

22 collect the tax", it is "being deemed an agent of ..." 

23 MR JUSTICE BURTON: We haven't had deemed yet. Deemed 

24 hasn't arisen yet, has it? 

25 A . No. 
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1 MR JUSTICE BURTON: Being instructed by the Government to 

2 act as the agent -- 

3 A . Yes, that's it. 

4 MR JUSTICE BURTON: -- for the taxpayer? 

5 A . Yes. 

6 MR JUSTICE BURTON: Is that right? 

7 A . Yes, my Lord. 

8 MR QURESHI: Turn, please, to 3667. 

9 MR JUSTICE BURTON: Was this ever sent, this letter? 

10 A . I don't know , my Lord. I can't remember . I don't 

11 recall. 

12 MR JUSTICE BURTON: You drafted it. 

13 A . Yes. 

14 MR JUSTICE BURTON: And it was supposed to be a draft letter 

15 to Mr Onek for Mr Bitature to consider, but you don't 

16 think it was ever sent? 

17 A . I can't recall if it was sent or not. 

18 MR JUSTICE BURTON: Mr Qureshi, I assume it's not in the 

19 papers? 

20 MR QURESHI: No, no, my Lord. 

21 MR JUSTICE BURTON: Thank you. 

22 A . Sor ry, M r Qureshi, you refer red me to? 

23 MR QURESHI: Before we go to the document I was going to 

24 refer to you, can we look at 3629? This is your draft 

25 to Patrick Bitature on a Saturday and then we have 
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1 a document going to Lawrence Kiiza on a Sunday from 

2 Mr Inch, "Re Heritage collection". 

3 A . Yes. 

4 MR QURESHI: Does my Lord have it? 

5 MR JUSTICE BURTON: Yes, I have it at core bundle 442 as 

6 page E3619 but I think it's the same document. 

7 MR QURESHI: 3629, Mr Inch to Mr Kiiza. 

8 MR JUSTICE BURTON: Yes, so is 3619. 

9 MR QURESHI: It's a 12.42 pm email, Sunday, 19 September. 

10 Do you have it, Mr Martin? 

11 A . Yes. 

12 MR QURESHI: "Hi, Lawrence ..." 

13 MR JUSTICE BURTON: Ah, 3619 is Saturday, Inch to himself, 

14 and then it's sent on at 3629 on the Sunday. 

15 MR QURESHI: Yes. My Lord, if we look at the version at 

16 3629 -- 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: -- Mr Inch writes to Mr Kiiza as follows: 

19 "We'd appreciate any thoughts on this." 

20 Just help me. Mr Kiiza is the Director of Economic 

21 Affairs at the Ministry of Finance, Planning and 

22 Economic Development, isn't he? 

23 A . Yes. 

24 Q. So he's being asked to provide his input on this and 

25 what we have here, over the page, is the following: 
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1 "This paper aims to set out a framework of 

2 principles acceptable to both sides to achieve the 

3 proper assessment ...(reading to the words)... taxes due 

4 on the Heritage disposal." 

5 Do you see that? 

6 A . Yes. 

7 Q. "2. Tullow will take the necessary steps to obtain 

8 ...(reading to the words)... payment of taxes due by 

9 Heritage to the Government." 

10 This is your "best endeavours" point in the MOU, do 

11 you remember: do whatever it takes? 

12 A . No, I think what he's refer r ing to is the letter of 

13 intent from M r Onek to us which set out that exact 

14 condition. 

15 Q. "While we understand and share the aim of these 

16 proposals ...(reading to the words)... from Heritage in 

17 respect of such a payment." 

18 I pause and add, of course we're still looking for 

19 one. 

20 "The agency notice served on us ...(reading to the 

21 words)... to secure the release of the funds from 

22 escrow." 

23 Do you see that? 

24 A . Yes. 

25 Q. Now we'll turn to the document that I was intending to 
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1 take you to, which is at 3667. 

2 MR JUSTICE BURTON: I take it you can't help us -- Mr Inch 

3 may be able to, I don't know -- about the fact that as 

4 between the Inch to Inch memo at 3619 and the Inch to 

5 Kiiza memo at 3630, there are six or so lines extra 

6 added in after the words that have been read to you in 

7 that large paragraph starting, "While we understand", 

8 and ending with the conclusion "the amounts held in 

9 escrow are not in our possession or under our control", 

10 but an extra chunk has been added in, which you were 

11 read just a few moments ago, about: 

12 "The claim under the tax indemnities will only be 

13 possible once the tax due has been finally determined 

14 and the better option would be to seek the funds from 

15 the escrow agent, et cetera, but a claim under 7.2 might 

16 be available." 

17 You can't help us as to how that -- that wasn't as 

18 a result of a discussion with you that that was added 

19 in? 

20 A . No, my Lord. 

21 MR JUSTICE BURTON: No doubt Mr Inch will be able to help 

22 us. 

23 MR WOLFSON: My Lord, it's in the bundle if your Lordship 

24 looks at E13/3623. 

25 MR JUSTICE BURTON: Those words are added in. 
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1 MR WOLFSON: Mr Kiiza writes back to Mr Inch: 

2 "Richard. Edited version. You can call for 

3 clarification if any." 

4 Your Lordship sees a marker from 3623 onwards. 

5 MR JUSTICE BURTON: Ah, so 3623, thank you, is a response by 

6 Mr Kiiza which adds that in? 

7 MR WOLFSON: Well, there's certainly editing going on. Of 

8 course, you have to be a bit careful with the timing of 

9 these emails because it can depend when it's sent or 

10 printed out. If your Lordship looks at 3625, for 

11 example, Mr Kiiza has cut out a lot and put stuff in 

12 appendices, it would seem. 

13 MR JUSTICE BURTON: It's better for Mr Inch to help us with 

14 this one. 

15 MR QURESHI: My Lord, it is, but what's of interest is again 

16 we have documents in the wrong order chronologically 

17 because this is sent by Mr Kiiza to Mr Inch at 6.04. 

18 This is the response to the email from Mr Inch to 

19 Mr Kiiza. Mr Kiiza has been told, "I'll call you about 

20 6-ish", and the response -- 

21 MR JUSTICE BURTON: I see. In that case it isn't an answer 

22 to my question as to the variation between Inch to Inch 

23 at 2.09 and Inch to Kiiza at 12.42. Ah, it's the next 

24 day, is it? Yes, it's the next day. So the first one, 

25 which doesn't have this bit in, is 2.09 on the Saturday, 
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1 and then this bit is added in before he sends it to 

2 Mr Kiiza at 12.42 on the Sunday, and then you're saying 

3 that Mr Kiiza comes back after that at 6.04 on Sunday. 

4 Yes. 

5 So what I was asking about was the variation between 

6 Inch version 1 and Inch as sent to Kiiza, which included 

7 reference to the PSA which wasn't in the first version. 

8 It was simply, Mr Martin, that I wasn't clear and you 

9 were obviously clearer than I was, because you answered 

10 the question, but in relation to the second bullet under 

11 (a), when it says, "Tullow will take necessary steps to 

12 obtain indemnification from Heritage for the payment of 

13 taxes due by Heritage to the Government" -- do you see 

14 that? 

15 A . My Lord, I 'm afraid going back and forth, I've lost the 

16 plot. 

17 MR JUSTICE BURTON: That's in both versions. Let's look at 

18 3619, second bullet. 

19 A . Yes. 

20 MR JUSTICE BURTON: "Tullow will take necessary steps." 

21 Et cetera. Do you see that? 

22 A . Yes. 

23 MR JUSTICE BURTON: That's still in when it goes off to 

24 Mr Kiiza the next day, with the added bit about the PSA, 

25 and you were asked a question about that. 
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1 A . Yes, I was. 

2 MR JUSTICE BURTON: In the reference where there's no 

3 reference to the PSA, I wonder if you can help me. What 

4 do you understand by: 

5 "Tullow will take necessary steps to obtain 

6 indemnification from Heritage for the payment of taxes 

7 due by Heritage to the Government"? 

8 A . This proposal came from the Government. I f we go to the 

9 so-called letter of intent from the Government at E/3614 

10 -- 

11 MR JUSTICE BURTON: I see. He is just repeating -- 

12 A . H e's repeating the words from Minister Onek setting out 

13 his conditions. 

14 MR JUSTICE BURTON: Thank you. So the Government is 

15 assuming you have a right of indemnity? 

16 A . That's r ight, my Lord. 

17 MR JUSTICE BURTON: Because of the view you've taken about 

18 the section 108 you don't think you have a right of 

19 indemnity? 

20 A . That's r ight, my Lord, at this stage. 

21 MR JUSTICE BURTON: And then Mr Inch adds in a little bit, 

22 which isn't in his first version, at 3630. 

23 A . Yes. 

24 MR JUSTICE BURTON: But you aren't able to help us as to how 

25 that bit got in? 
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1 A . No, my Lord. 

2 MR JUSTICE BURTON: It doesn't affect your view, which was 

3 then and still is now that as at that date before the 

4 deeming and all that, you had no right of indemnity? 

5 A . That's r ight, my Lord. 

6 MR QURESHI: 3667, please. These are minutes of a telephone 

7 board meeting of Tullow Oil plc. You weren't present, 

8 as is clear, because you're identified in the apologies. 

9 A . Yes. 

10 Q. Third paragraph: 

11 "The MOU [which we've seen] is basically structured 

12 to give the Ugandans a way forward on the tax dispute 

13 ...(reading to the words)... court action against future 

14 costs." 

15 You see that? 

16 A . Yes. 

17 Q. If we can turn to -- the next two paragraphs? Yes, of 

18 course: 

19 "CNOOC and Total are aware of our approach and agree 

20 with our tactics, but ultimately we must ensure they are 

21 comfortable and sign SPAs before we make any 

22 commitments. There will be a negotiation with Museveni 

23 as the final decision-maker ...(reading to the words)... 

24 approach as attached was supported." 

25 Supported, I assume, by CNOOC and Total? 
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1 A . No, I think the way the board minute is drafted is it's 

2 supported by the board, so effectively board approval. 

3 Q. Sorry, so what's stated in the MOU is approved and 

4 supported by the board and there is effectively board 

5 approval for that? 

6 A . The principle of the M O U . I don't think the board 

7 necessarily had been given a copy of it. I don't 

8 remember . 

9 Q. Yes. 

10 A . C learly this is paraphrasing. 

11 Q. Yes. No, I understand. Approval in principle for the 

12 MOU? 

13 A . Yes. 

14 MR JUSTICE BURTON: That isn't in the core, is it? 

15 MR QURESHI: No, my Lord, not 3667 and 3668. 

16 MR JUSTICE BURTON: Okay. 

17 MR QURESHI: 3669 is an email of yours, 21 September, 

18 Mr Martin, to Minister Onek, copying Mr McDade, 

19 Mr Bbumba, Mr Kaliisa, Mr Rubondo, Mr Muhakanizi and 

20 Mr O'Hanlon: 

21 "Proposed meeting between Technical Committee and 

22 Tullow. Proposed agenda item for meeting with technical 

23 committee. 

24 "Honourable Minister, [3669] we understand you 

25 intend convening a meeting tomorrow between your 

 

 

 



Page 180 

1 Technical Committee and Tullow to discuss the matters 

2 raised in recent correspondence ...(reading to the 

3 words)... Tullow would like to cover in the meeting." 

4 Over the page, 3670, 22 September. Does my Lord 

5 have this? 

6 MR JUSTICE BURTON: Mm-hm. 

7 MR QURESHI: "Proposed meeting between Technical Committee 

8 and Tullow, agenda items suggested by Tullow. 

9 "1. 283 million payment by Tullow." 

10 Those bullet points: 

11 "Timing. Linkage for sales to Tullow and CNOOC." 

12 Second bullet point: 

13 "Classification as to security deposit?" 

14 Help us, what do you mean by "classification"? 

15 A . I t probably should have been " designation " . I just 

16 wanted to get clar ity from the Government as to how we 

17 should descr ibe this 283 million payment. 

18 Q. "What's the spin we put on it?" 

19 A . There's no spin, M r Qureshi. 

20 Q. "How do we describe it?", yes? 

21 A . These were just agenda items to make sure that we didn't 

22 lose sight of the issues we had to cover when we got to 

23 meet them. 

24 Q. 283 versus 313. What is that about? 

25 A . C learly the Government now demanding 313 but only 283 on 
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1 deposit, and our hope at this stage was that we could 

2 resist thei r request to pay 313. 

3 Q. Item 2: 

4 "Sales to Total and CNOOC ...(reading to the 

5 words)... private letter ruling assessment." 

6 What was that? Can you help us? 

7 A . I think we were hoping to get a ruling on our own tax 

8 position, a private letter ruling that. I t was a rather 

9 vain hope, as it turned out, but that was our hope at 

10 that stage. 

11 Q. You'd been trying for that since early 2010, hadn't you? 

12 A . W e'd been discussing it. M r Inch and M r K iiza had been 

13 discussing it, yes. 

14 Q. "4. Heritage tax assessment and collection process." 

15 What did you envisage discussing within the context 

16 of collection process? 

17 A . I'm assuming every aspect around where the action stood 

18 between H er itage and the Government. 

19 Q. "Escrow account." 

20 What did you envisage discussing under that heading? 

21 A . To see if there's some means of Tullow recover ing from 

22 the escrow account, depending on the results of the 

23 collection process. 

24 Q. "How can we get our hands on the escrow account funds?", 

25 yes? 
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1 A . Yes, if required. 

2 Q. "Next steps. Memorandum of understanding, next 

3 meeting." 

4 MR QURESHI: My Lord, I intend to move on. Is this 

5 a convenient moment? 

6 MR JUSTICE BURTON: We lost quite a bit of time today. 

7 I think we should take a little bit longer. 

8 MR QURESHI: Right. 

9 Turn to bundle 14, please. 

10 My apologies, my Lord. 3708. This is from -- do 

11 you have it? 

12 A . Yes. 

13 Q. It's an email trail so shall we go back to the bottom of 

14 the trail which starts, it seems, at page 3710. 

15 A . Yes. 

16 Q. It's Paul McDade -- does my Lord have this? 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: Chief operating officer, writing to Syda Bbumba 

19 and it's a letter from Tullow Oil to the Honourable 

20 Minister. Who was Mr Bbumba? 

21 A . I t's M rs Bbumba. She was a Minister of F inance. 

22 Q. Sorry, Minister of Finance: 

23 "Please find attached a letter and two explanatory 

24 notes." 

25 We'll get to those shortly. Paul McDade then sends 
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1 it on to you, attaches a copy of the letter, et cetera, 

2 personalised to each recipient: 

3 "Graham, can you pass to Patrick?" 

4 That's Mr Bitature? 

5 A . Yes. 

6 Q. Three hours later we have Mr O'Hanlon writing to 

7 Mr McDade, Patrick Bitature and Elly Karahunga: 

8 "Just spoke to Fred ..." 

9 That's Mr Onek? 

10 A . No, F red is M r K aliisa. 

11 Q. Sorry, Mr Onek is Hilary, isn't he? Fred Kaliisa. 

12 "Fred Kaliisa just took my call ...(reading to the 

13 words)... timings of tomorrow's meetings." 

14 Then we have the next day: 

15 "Fred just spoke to Elly." 

16 That's Mr Karuhanga? 

17 A . Yes. 

18 Q. "Committee is convening ...(reading to the words)... 

19 advising us to meet them." 

20 Andy Demetriou is writing on the same day: 

21 "Also, they're still not comfortable with the [word] 

22 deposit ...(reading to the words)... suitable DOA with 

23 someone?" 

24 What does that mean? 

25 A . I'm guessing it means " delegation of authority " . 
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1 Q. In the chain, Mr O'Hanlon, "Just spoken to Fred". 

2 Minister Onek sent an update. 

3 We can see that, 3708: 

4 "Just spoke to Minister Onek for an update since I 

5 heard he was on his way to the airport ...(reading to 

6 the words)... he says that such a meeting will be 

7 granted immediately." 

8 Then we have Mr O'Hanlon writing the next day, "Good 

9 morning from Amsterdam". He's attaching a letter and 

10 there's some small changes made by Mr Bitature but the 

11 tone is right -- 

12 MR JUSTICE BURTON: What's the question arising out of all 

13 this? 

14 MR QURESHI: If we look to 3712, "Letter of intent from 

15 Minister Onek, 17 September. Areas of agreement and 

16 matters requiring clarification." 

17 This is a three-page document. Who was it drafted 

18 by? 

19 A . Me. 

20 Q. "Key elements of letter of intent. 

21 "1. Government position. Tullow to pay 313 million 

22 in full and final settlement of the taxes due on the 

23 Tullow/Heritage transaction." 

24 MR JUSTICE BURTON: Remind me what the page number of the 

25 17 September letter of intent was, can you? 
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1 MR QURESHI: My Lord, that was in bundle 13. It's 3585. 

2 435 in the core. 

3 MR JUSTICE BURTON: Thank you very much. Yes? 

4 MR QURESHI: "Government position. Tullow to pay 313 

5 million in full and final settlement of the taxes due on 

6 the Tullow/Heritage transaction." 

7 You see it? 

8 A . Yes. 

9 Q. "Tullow position. We agreed with His Excellency the 

10 President at the meeting ...(reading to the words)... 

11 both the Ugandan authorities and the London Stock 

12 Exchange." 

13 Help me on this. The Tullow position: 

14 "We agreed we'll make payment within ten business 

15 days of signing the sales agreement." 

16 So is there any other caveat in that paragraph, any 

17 other qualification to the payment? 

18 A . No. 

19 Q. The qualification is in the next paragraph: 

20 "Only the terminology used ... needs to be discussed 

21 and agreed." 

22 Correct? 

23 A . Yes. 

24 Q. Why? The next sentence provides us with the answer why: 

25 because Tullow cannot be seen to pay tax on behalf of 
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1 Heritage? 

2 Correct? 

3 A . Yes. 

4 Q. "But we have no doubt that mutually acceptable wording 

5 can be found to suit both the Ugandan authorities and 

6 the London Stock Exchange." 

7 Firstly, why is it important to find wording that 

8 can suit the London Stock Exchange? 

9 A . Because we needed to be finding a means of descr ibing 

10 this payment so that we had some reasonable prospect of 

11 getting it back . 

12 MR JUSTICE BURTON: Mr Martin, you drafted this document. 

13 Can you help us as to: you had no doubt that you could 

14 find mutually acceptable wording? Can you suggest some? 

15 A . As I was saying, as we discussed earlier , my Lord, 

16 perhaps a deposit. I think that's what we were thinking 

17 of at the time, some sort of security deposit which we 

18 would, if we failed to get it all back , we would get it 

19 as a credit against our future operations. W e were 

20 going to be there for a long time. 

21 MR JUSTICE BURTON: Right. That would depend, of course, on 

22 the Government agreeing to that? 

23 A . Yes. I was leaving it very flexible because we'd 

24 clearly fallen out on the descr iption of all this so 

25 I just wanted to keep talking to them. 
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1 MR JUSTICE BURTON: If you owed more tax, I dare say the 

2 Government would want more tax rather than using this 

3 money to set off against it, unless, of course, by then 

4 the escrow monies had come in. 

5 A . That's r ight, my Lord. 

6 MR JUSTICE BURTON: Yes. 

7 MR QURESHI: To be clear, Mr Martin, what wasn't flexible 

8 was what you wanted, was it? Your wish list was 

9 constant, wasn't it? 

10 A . You're refer r ing to all of the other -- 

11 Q. Yes. 

12 A . Yes, but they're covered later . 

13 Q. Never mind whether they're covered later or not. The 

14 question I asked you was whether or not, when it comes 

15 to flexibility, your wish list remained constant. Do 

16 you agree? 

17 A . Yes. 

18 Q. Where we're concerned with flexibility, if we just focus 

19 on that particular paragraph, the flexibility, the 

20 elasticity, perhaps more accurately, is in the 

21 terminology that needs to be used to describe the 283 

22 million payment; correct? 

23 A . Yes. 

24 Q. Because we know from the letter that is at 3715 -- 

25 A . Which bundle? 
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1 Q. The same bundle, signed by the very same Mr O'Hanlon. 

2 Do you have it? 

3 A . Yes. 

4 Q. Did you draft this? 

5 A . No. 

6 Q. Are you sure? 

7 A . Yes. 

8 Q. Your Excellency Museveni, His Excellency Museveni: 

9 "Our acquisition of Heritage's interests in 

10 exploration area 1 and 3A and our on-sale to Total and 

11 CNOOC of interests in exploration areas 1, 2 and 3. 

12 "Your Excellency ...(Reading to the words)... from 

13 their recent sale of assets to Tullow." 

14 But we know that the issue here was one of 

15 terminology, that's all: do we call it "deposit" or do 

16 we call it something else; correct? 

17 A . Yes. 

18 MR JUSTICE BURTON: That letter went, didn't it? 

19 A . Yes, it did, my Lord. 

20 MR JUSTICE BURTON: That doesn't seem to be in the core 

21 bundle but perhaps it is. E/3715. 

22 MR QURESHI: My Lord, I'm looking for the reference. 

23 I can't find it. It's not in the core bundle. 

24 MR JUSTICE BURTON: No, well, I'm transferring it over. 

25 While I am on this, Mr Qureshi, are you going to ask 
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1 about paragraph 3 of this document, 3712? 

2 MR QURESHI: I was going to, my Lord. 

3 "Government position. Tullow will take necessary 

4 steps to obtain indemnification from Heritage for the 

5 payment of taxes due by Heritage." 

6 Do you see that? 

7 A . Yes. 

8 Q. "Tullow position. The indemnity ...(reading to the 

9 words)... is very strong." 

10 What did you mean exactly by "a robust challenge to 

11 Heritage"? 

12 A . Put up whatever challenge is required under the tax 

13 laws. 

14 MR JUSTICE BURTON: The only way of doing you any good was 

15 to get the money back via the escrow route, by the 

16 Government winning its dispute, because there was no tax 

17 legally due and therefore the indemnity provision 

18 wouldn't work otherwise. 

19 A . That's r ight, my Lord. Our concern at this stage was 

20 more that if we paid the money over , the Government 

21 would close the files and say, " W e've had the tax, 

22 thanks " , and not challenge H er itage. 

23 MR JUSTICE BURTON: Yes, and because of the advice you'd had 

24 on 108, you couldn't claim under the indemnity. 

25 A . That's r ight. 
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1 MR JUSTICE BURTON: That's this version at 3712, but 

2 I notice there's another version at 37 -- 

3 MR QURESHI: 3728. 

4 MR JUSTICE BURTON: Well, I have 3733. I don't know what 

5 3728 says. No, 3728 is still much the same. 

6 MR QURESHI: No, there is some difference here. 

7 MR JUSTICE BURTON: So be it, but 3733 -- ah, no, it's still 

8 there. Yes, I see. Yes, thank you. I'd misread it. 

9 So this position remained constant. 

10 A . Yes. 

11 MR JUSTICE BURTON: Have we dealt with this document or are 

12 we moving on? 

13 MR QURESHI: No, no. In terms of, using the language of 

14 Mr Martin, flesh to the bones, perhaps taking a little 

15 bit of flesh off, at 3728 there's an additional 

16 paragraph which I'd like to draw your attention to and 

17 ask you to explain it. Do you have it? 

18 A . Yes. 

19 Q. "As a public company [which has shareholders other than 

20 yourself, as you rightly pointed out], Tullow has 

21 obligations to the regulatory authorities and its 

22 shareholders ...(reading to the words)... accordance 

23 with Ugandan law." 

24 This paragraph does not appear in the note at 3712, 

25 does it? 
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1 A . No. 

2 Q. Why is it removed? 

3 A . I am not sure it is, M r Qureshi. I'm trying to work out 

4 which one was sent. 

5 Q. Let's look at 3728. 

6 MR JUSTICE BURTON: It looks as though this is the second. 

7 A . I think it's the fuller one that was sent. I remember 

8 an evolution of this, but I think it was the fuller one 

9 that was sent. 

10 Q. So was included, was it? 

11 A . I t was also picked up. 

12 MR JUSTICE BURTON: Then 3733 seems to be yet further -- 

13 I don't know whether that adds back something. It 

14 shifts the order of the paragraphs. 

15 A . I think it will be the very final one that we come to in 

16 this bundle was the one that was sent. I think it's 

17 attached to a letter from M r H eavey to M r Onek . 

18 MR JUSTICE BURTON: Where is that? 

19 A . 3726. 

20 MR JUSTICE BURTON: Is there a version attached to that? 

21 A . I'm assuming it's the one immediately on succeeding 

22 pages, 3728, et cetera. 

23 MR JUSTICE BURTON: I may be wrong, but it looks to me as 

24 though the final version is 3733, certainly if the 

25 left-hand numbers have anything to do it, but the 
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1 left-hand numbers may be disclosure documents rather 

2 than -- they are. So you can't help us as to which of 

3 these three versions was the last version? 

4 A . I f we look at 3732, my Lord, it looks as if that talks 

5 about the final signed version emailed to him, so it 

6 does look as if we're getting towards the final version. 

7 MR JUSTICE BURTON: Right, so 3733 looks like being the one? 

8 MR WOLFSON: I can check this, but I'm pretty certain that 

9 the letter at 3726 is also 23 September. I will check 

10 this, but I'm pretty certain that the one which was 

11 actually sent is the one at 3728, which is attached to 

12 the 23 September letter at 3726. I'll check that, but 

13 your Lordship, I think, can work on that basis. I'll 

14 confirm if I'm wrong, but I'm pretty sure that's right. 

15 MR JUSTICE BURTON: So as between the one you were working 

16 on, Mr Qureshi, which was 3712 and 3728, the answer 

17 number one has been expanded to add that paragraph you 

18 just asked about. Item number 3 has been reduced to get 

19 rid of the emphatic "No tax legally due". I'm not sure 

20 the meaning has changed in either of them. 

21 MR QURESHI: No. But let's go to the -- 

22 MR WOLFSON: Actually, my Lord, it's simpler. If 

23 your Lordship just looks at 3722, it's simpler, because 

24 there, helpfully behind the email, we have the scanned 

25 letters. Behind 3722, we have at 3723 the letter to His 
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1 Excellency the President, then at 3726, the letter to 

2 Minister Onek with the attachment at 3728 and so forth. 

3 MR JUSTICE BURTON: Yes. The assumption you asked to us 

4 draw is correct. 

5 MR WOLFSON: My Lord, yes. 

6 MR JUSTICE BURTON: So I was just comparing with Mr Qureshi 

7 3712 and 3728. But although there are changes in 

8 emphasis and such like, the position is clear, isn't it, 

9 if I have it right, that as at September 2010, you had 

10 no belief that you had no right, any right, to 

11 an indemnity under the SPA and that the only hope you 

12 had was to so structure this payment that you were being 

13 compelled to make as to get the best chance of getting 

14 it back via the escrow agreement? And the best chance 

15 of doing that was for the Government to hold its corner 

16 and win in the tax dispute so that you could then get it 

17 back because, as was spelt out in the MOU, the 

18 Government would pay it back to you, even if in the 

19 first instance it had to be paid out to the Government. 

20 A . That's r ight, my Lord. 

21 MR JUSTICE BURTON: I think that's clear. 

22 MR QURESHI: Just help on one point, which is 3728: 

23 "The indemnity provisions of the Tullow/Heritage SPA 

24 have no effect until Heritage's liability is established 

25 in accordance with the law." 
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1 The previous draft says: 

2 "The indemnity provisions of the Tullow/Heritage SPA 

3 are not applicable as there is currently no tax legally 

4 due by Heritage to the GOU." 

5 Do you see the difference? 

6 A . Yes, I do. 

7 Q. So you changed the wording before it was sent out, yes? 

8 A . Yes. 

9 Q. Why? 

10 A . I can't recall. Evolution of my thinking I suppose, or 

11 neater . I don't know. 

12 Q. There's been a lot of evolution taking place here, but 

13 you appreciate the difference between "is established in 

14 accordance with the law", somewhat neutral words, yes? 

15 A . Yes. 

16 Q. "Indemnity provisions are not applicable as there is 

17 currently no tax ..." 

18 Firstly, the indemnity provisions are not 

19 applicable, you say in the version that's sent, have no 

20 effect in the first draft, "currently no tax legally 

21 due" -- 

22 MR JUSTICE BURTON: Can I just be sure I'm looking at the 

23 right one. The first draft is -- 

24 MR QURESHI: 3712, the Government position. 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: Does my Lord have it? 

2 MR JUSTICE BURTON: Read it out again. 

3 MR QURESHI: It's heading 3, "Government position." 

4 MR JUSTICE BURTON: Yes. 

5 MR QURESHI: So the first sentence: 

6 "The indemnity provisions of the Tullow/Heritage SPA 

7 are not applicable." 

8 That's the first key point. 

9 MR JUSTICE BURTON: Yes. 

10 MR QURESHI: And you say at 3728: 

11 "The indemnity provisions of the Tullow/Heritage SPA 

12 have no effect." 

13 You changed the words from "not applicable" to "no 

14 effect". Do you see that? 

15 A . Yes. 

16 Q. "... as there is currently no tax legally due by 

17 Heritage to the GOU", the first draft, yes? 

18 A . Yes. 

19 Q. "... until Heritage's liability is established in 

20 accordance with the law." 

21 Do you see the difference? 

22 A . Yes. 

23 Q. So can you tell us what the difference is between 

24 indemnity provisions not being applicable and not having 

25 effect? 
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1 A . I'm struggling to understand the difference. 

2 Q. It's your text. 

3 A . I t's my drafting. I t's two and a half years ago. 

4 I can't remember , as I said earlier , the evolution of my 

5 thinking on this. 

6 Q. All right, so you changed the words from "not 

7 applicable" to "no effect" but you can't help us as to 

8 why you changed the words? 

9 A . No. 

10 Q. And you changed the words from essentially "because 

11 there is currently no tax legally due by Heritage to the 

12 GOU" to "until Heritage's liability is established in 

13 accordance with the law" and you can't help us why you 

14 changed it? 

15 A . No. 

16 MR JUSTICE BURTON: Did you get any legal advice between the 

17 various drafts? 

18 A . No, my Lord. 

19 MR JUSTICE BURTON: It's all you? 

20 A . Yes. 

21 MR JUSTICE BURTON: Thank you. 

22 MR WOLFSON: My Lord, if my learned friend is going to 

23 actually submit that there is a difference, he should 

24 put it to the witness. 

25 MR JUSTICE BURTON: Let's have the difference. 
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1 MR QURESHI: I was hoping Mr Martin would give us -- he's 

2 the draftsman, he might tell us whether there is 

3 a difference. He hasn't. 

4 MR JUSTICE BURTON: Do you suggest there's a difference? 

5 MR QURESHI: My Lord, there is indeed a difference. 

6 At 3712 you are making a clear, unequivocal 

7 statement of your understanding and Tullow's position 

8 that there is no tax legally due from Heritage to the 

9 Government of Uganda, 3712. Isn't that what you're 

10 saying? 

11 A . In that draft, yes. 

12 Q. Yes, of course, currently. 

13 And that's the reason why the indemnity provision is 

14 not applicable; correct? 

15 A . Because there was no tax legally due by H er itage at that 

16 stage. 

17 Q. Yes. "The indemnity provisions of the Tullow/Heritage 

18 SPA have no effect until Heritage's liability is 

19 established in accordance with law". The critical 

20 distinction is, of course, the absence of the emphatic 

21 statement that "No tax is currently legally due". 

22 That's the critical distinction, isn't it? 

23 MR JUSTICE BURTON: Well, 3728 says the indemnity provisions 

24 have no effect until Heritage's -- I'm not sure there is 

25 a difference. The significance, perhaps, is that you're 
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1 not referring here to the impact of the section 108 

2 notice not being valid. You're here addressing whether 

3 the tax is yet due. 

4 On the first bit, we'll have to find out whether 

5 there's a difference, but it's being suggested to you 

6 that there is a difference. The first one says: no tax 

7 is legally due, so the indemnity provisions are not 

8 applicable, and the other one says "The indemnity 

9 provisions have no effect until the liability is 

10 established." But both of them are saying that, as of 

11 today, there is nothing to indemnify against. 

12 A . I agree, my Lord. I'm struggling, I'm afraid, to see 

13 the distinction. Perhaps I just thought it was tidier 

14 drafting. I don't know . 

15 MR JUSTICE BURTON: You don't see a distinction, 

16 I understand that, but whichever it is, whether there's 

17 a distinction or not, you're saying there not, "We are 

18 not obliged to pay out under section 108", but "There is 

19 no tax legally due" -- or it's not established -- and 

20 only when it is legally due or established will the 

21 indemnity provisions apply. 

22 A . That's r ight, my Lord. 

23 MR JUSTICE BURTON: Where did you get that from? 

24 A . Where did I get what from, my Lord? 

25 MR JUSTICE BURTON: That opinion. 
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1 A . I think it was just our own thinking in Tullow. 

2 MR JUSTICE BURTON: Your thinking? 

3 A . M ine and my colleagues'. There were a few of us looking 

4 at these issues at the time. 

5 MR JUSTICE BURTON: Up until now I've only seen advice that 

6 the section 108 notice was not valid on two bases: one, 

7 the tax was not yet due; and two, you weren't in 

8 possession of any money. 

9 A . (Nods head). 

10 MR JUSTICE BURTON: But this is slightly different. This 

11 isn't addressing section 108. This is saying the 

12 indemnity provisions are not yet applicable because the 

13 tax isn't yet due. 

14 A . I was -- yes, I was responding to the clear statement 

15 from Minister Onek in his letter that he was saying, 

16 " W e'll do nothing, you have to take all your steps to 

17 take indemnification from H er itage " , and given that we 

18 couldn't see how that was possible at that stage, I was 

19 just trying to get them to reengage on all the other 

20 possibilities. 

21 MR JUSTICE BURTON: It may not be right -- a correct legal 

22 view. 

23 A . I t might not. 

24 MR JUSTICE BURTON: I don't even know if it's for me, but at 

25 any rate, it's for the future. 
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1 MR QURESHI: My Lord, before we get into the future -- 

2 I know it's 4.55 -- there's one more variation on this 

3 theme, which is at 3732, which is another draft which 

4 Mr Martin circulates. This is to Patrick Bitature and 

5 Elly Karuhanga. It's directed to them: 

6 "Patrick and Elly. Here are the revised ...(reading 

7 to the words)... comments by 4.30 pm time, please, local 

8 time." 

9 Is it reasonable to assume that insofar as there 

10 might have been some changes made, that might have been 

11 as a result of some input provided by Patrick Bitature 

12 and Elly Karuhanga, is that possible? 

13 A . I doubt it. I think I'm sending them -- oh, sorry, I'm 

14 missing the point. You're saying between sending this 

15 to Patrick and -- I doubt very much if he would have had 

16 any input into these. H e was more concerned with making 

17 sure that we had probably used the correct wording in 

18 addressing the President and in addressing the M inister , 

19 because we seemed to get it wrong a few times in our 

20 courtesies. 

21 Q. So Patrick's role was to use his considerable experience 

22 as an honest broker to ensure that there was nothing in 

23 the language of the letter which might be considered to 

24 inflame the already sensitive sentiments of the Ugandan 

25 authorities; is that right? 
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1 A . I think you've put that very well, yes. 

2 Q. Let's see if I can try with Mr Karuhanga's input 

3 equally. Mr Karuhanga's position as a Ugandan lawyer 

4 was to review it from Tullow -- 

5 MR JUSTICE BURTON: I don't know what help he could be on 

6 what you've been quite rightly emphasising is an English 

7 law contract. They may have been wrong about the 

8 English law effect of this contract, Mr Qureshi, but the 

9 fact is that what you have -- and I'm not sure you need 

10 any more than this at the moment, not until Monday, 

11 anyway -- is that as at this date, for whatever reason, 

12 they didn't think they had a cat in hell's chance of 

13 recovering from you under the indemnity, whether because 

14 it was section 108, which they may have been wrong 

15 about, or the indemnity agreement, which they may have 

16 been wrong about. 

17 MR QURESHI: But, my Lord, there's an explanation in this 

18 document at 3733. 

19 3733, Mr Martin. At the bottom of the page: 

20 "Tullow position ..." 

21 MR JUSTICE BURTON: I've seen this. I've seen it. 

22 MR QURESHI: "It's because 30 per cent of the amount has 

23 been paid in accordance with Ugandan law ...(reading to 

24 the words)... Tullow can only recover ..." 

25 There is a difference. 
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1 " ... can only recover the payment of taxes 

2 ...(reading to the words)... on this dispute." 

3 MR JUSTICE BURTON: Well, there it is. 

4 MR QURESHI: My Lord, is that a convenient point? 

5 MR JUSTICE BURTON: It's more than convenient. Yes, thank 

6 you. So 10.30 on Monday. 

7 MR QURESHI: Thank you, my Lord. 

8 MR JUSTICE BURTON: Now, someone is going to take away my 

9 statement bundle and put in the core bundle references 

10 against it. I don't know whether that can be done, can 

11 it? 

12 MR WOLFSON: My Lord, yes. Has your Lordship marked up -- 

13 MR JUSTICE BURTON: Not the core bundle, the statement 

14 bundle. Yes, I don't think I've written nonsense or 

15 anything of that kind. I don't have any confidential 

16 comments anywhere. 

17 MR WOLFSON: We'll arrange -- 

18 MR JUSTICE BURTON: All there are are lots of stickers, 

19 which I don't want to come off, and the occasional 

20 question. 

21 MR WOLFSON: We'll arrange for it to be done by somebody in 

22 Ashurst and -- 

23 MR JUSTICE BURTON: That's fine. Even if there is anything 

24 in my handwriting, I think the likelihood of anyone 

25 being able to decipher it is minimal. My clerk would 
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1 confirm that. What I would quite like is if I could 

2 have it for the weekend. 

3 MR WOLFSON: I think we could do it during the course of 

4 tomorrow and deliver it to your Lordship -- 

5 MR JUSTICE BURTON: Yes, that would be helpful. 

6 MR WOLFSON: We can liaise for a suitable time. 

7 MR JUSTICE BURTON: Yes. If it's done by 3 o'clock -- 

8 because I'm going off to a meeting at 3.00, leaving the 

9 court -- then it could be sent here by 2.45. If it's 

10 not, it would have to be arranged to be sent to my 

11 home -- 

12 MR WOLFSON: My Lord, yes. 

13 MR JUSTICE BURTON: -- and left outside the front door if 

14 there's nobody there. 

15 MR WOLFSON: My Lord, yes. 

16 MR JUSTICE BURTON: Good. I'll hand that down. Thank you 

17 very much. 

18 (5.00 pm) 

19 (The hearing adjourned until 10.30 am 

20 on Monday, 18 March 2013) 
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