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1      Wednesday, 13 March 2013 

2 (10.15 am) 

3 MR QURESHI: Good morning, my Lord. 

4 MR JUSTICE BURTON: Good morning. While I think about it, 

5 at some stage, probably over a weekend, what would be 

6 very helpful would be for the core bundle references to 

7 be margined, put in the margin, in the witness 

8 statements and the skeletons. 

9 Openings submissions by MR QURESHI (continued) 

10 MR QURESHI: My Lord, yesterday we were considering the 

11 chronological context with regards to what was described 

12 as the critical turning point, the receipt of the 

13 Kabatsi document that is described as a comprehensive 

14 opinion. 

15 MR JUSTICE BURTON: Yes. 

16 MR QURESHI: We had got as far as the end of November, and 

17 if I could invite your Lordship to look at the document 

18 at E -- it's hearing bundle E17, but it's core bundle 3, 

19 page, I believe, 766. 

20 Does your Lordship have it? It's a letter dated 

21 2 December. 

22 MR JUSTICE BURTON: Yes. What was the page number? At the 

23 moment the transcript and I both share the view that you 

24 said "7 (inaudible) 6". 

25 MR QURESHI: 66. 
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1 MR JUSTICE BURTON: 786? 

2 MR QURESHI: 766. 

3 MR JUSTICE BURTON: There we are. 

4 MR QURESHI: Does your Lordship have this? 

5 MR JUSTICE BURTON: Yes. 

6 MR QURESHI: This is a letter dated 2 December, signed by 

7 Mr Graham Martin. The text of the letter, one can see, 

8 states as follows: 

9 "Private and confidential. Gulu meeting package 

10 proposal. We summarise ...(reading to the words)... 

11 correspond with the Government negotiating team dated 

12 23 November and have based our subsequent discussions 

13 with our board and prospective new partners on these 

14 principles. 

15 "Having discussed the package with our board and 

16 with CNOOC ...(reading to the words)... agreement in 

17 principle with the package offered and (b) subject to 

18 agreeing a form of MOU with Government in the 

19 ...(reading to the words)... which reflects the package 

20 and receiving the relevant consents ..." 

21 Because we'll see that how this develops in terms of 

22 delay from now on is extracting maximum value from the 

23 Ugandan authorities. 

24 MR JUSTICE BURTON: Yes. 

25 MR QURESHI: "470 million will be paid to the Government in 
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1 the URA under the terms of the agreed package 

2 ...(reading to the words)... deposited in Ugandan bank 

3 accounts very soon. In order to assist in properly 

4 finalising the package, please find attached a proposed 

5 draft MOU we believe reflects the package, and a draft 

6 form of letter from the Minister providing the requisite 

7 consents in relation to the matters addressed in the 

8 package and the MOU." 

9 Over the next page: 

10 "We would propose that Tullow and the Government 

11 negotiating team work closely together over the coming 

12 days to document in an agreed form the matters addressed 

13 in the package ..." 

14 MR JUSTICE BURTON: Yes, I've read it. So at that stage you 

15 say it's quite clear that the claimant was prepared to 

16 pay that money, which was your tax liability, or alleged 

17 tax liability, at a time when they knew that it was not 

18 being claimed from them under a valid tax notice? 

19 MR QURESHI: And your Lordship will have seen appendix 1 and 

20 2 to the letter, just for the avoidance of any doubt, 

21 which is at core bundle 769, that's appendix 1, and 

22 your Lordship will see appendix 1: 

23 "Tullow's understanding of the package of agreed 

24 points and actions." 

25 First bullet: 
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1 "Payment to Government 328. 283 and 30 on account 

2 of tax assessment will be paid within ...(reading to the 

3 words)... stamp duty." 

4 MR JUSTICE BURTON: Yes, and this is this "deemed to be" -- 

5 MR QURESHI: Over the page, 771, appendix 2, lest there be 

6 any doubt, MOU, under the heading, bold, capitalised: 

7 "Now therefore it is ..." 

8 MR JUSTICE BURTON: I've lost that. 772? 

9 MR QURESHI: 771, my Lord. 

10 MR JUSTICE BURTON: Yes, thank you. 

11 MR QURESHI: "... hereby agreed by the parties as follows 

12 ...(reading to the words)... all available contractual 

13 and legal procedures ..." 

14 So a euphemism one no doubt will explore. 

15 "... are followed to collect all tax due from 

16 Heritage in respect of the Heritage sale in accordance 

17 with the laws of Uganda ...(reading to the words)... in 

18 paying the agency amount to the Government." 

19 Your Lordship will see that this letter was sent, if 

20 your Lordship goes back to page 768 of the core 

21 bundle -- does your Lordship have it? 

22 MR JUSTICE BURTON: Yes. 

23 MR QURESHI: There's a cover email which is Mr Martin's 

24 email to Mr Onek. 

25 MR JUSTICE BURTON: Yes. Had they had the oral advice from 
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1 Mr Kabatsi at this stage? 

2 MR QURESHI: My Lord, the understanding is that the oral 

3 advice that is alleged to have been communicated was 

4 communicated on 19 November. 

5 MR JUSTICE BURTON: So they'd had oral advice from him on 

6 the evidence. Is there anything in writing in 

7 a document after 19 October recording that oral 

8 agreement? 

9 MR QURESHI: No -- November. 

10 MR JUSTICE BURTON: November. 

11 MR QURESHI: No, my Lord. 

12 MR JUSTICE BURTON: Between the 19th and the receipt of the 

13 advice of the 30th, or anything recording their reaction 

14 to that advice? 

15 MR QURESHI: No, or any reference to that advice. 

16 MR JUSTICE BURTON: Obviously you'll explore all this, but 

17 your case is that if that advice was given orally, and 

18 we'll hear about it, it didn't cause them to change 

19 their minds, is that it? 

20 MR QURESHI: My Lord, assuming this dramatic advice was 

21 given, and it was given at Tullow's offices on 

22 19 November, in the presence of Tullow's local lawyers 

23 and, it would appear, in the presence of Tullow's senior 

24 representatives, it's curious, to say the least, that 

25 it's not recorded in a minute. 
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1 MR JUSTICE BURTON: No, or Tullow's relieved reaction to it. 

2 MR QURESHI: (Nods head). 

3 MR JUSTICE BURTON: On the other hand, something caused the 

4 obtaining of a written advice on 30 November, you say 

5 received after this. You're going to show me that this 

6 was 2 December at such-and-such a time? 

7 MR QURESHI: Yes. 

8 MR JUSTICE BURTON: And you're going to show me the receipt 

9 of the advice afterwards. 12.02, yes? 

10 MR QURESHI: Yes. 

11 MR JUSTICE BURTON: 2.26. It's both Uganda time, is it? 

12 MR QURESHI: 787, that's right. Your Lordship asked me why 

13 I described it as a comprehensive opinion. 

14 MR JUSTICE BURTON: Yes, because they described as that. 

15 MR QURESHI: That's what it purports to be: 

16 "Comprehensive opinion, Tullow versus Government of 

17 Uganda. 

18 "Dear Graham, please find attached the comprehensive 

19 legal opinion on the Tullow dispute as requested. 

20 Please do not hesitate to contact us for any 

21 clarifications you may require." 

22 Your Lordship will also note that there is nothing 

23 in the documentation before you -- notwithstanding the 

24 initial position taken on 19 November that there was 

25 going to be a waiver of Ugandan law advice, there is 
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1 nothing by way of any attendance note of the meeting of 

2 19 November, any instruction to Mr Kabatsi, 

3 Peter Kabatsi, or retired Justice Mulenga. What we have 

4 is this document, which to see it in its full glory we 

5 need to turn to bundle 18. 

6 MR JUSTICE BURTON: Do I not have it in its full glory? 

7 MR QURESHI: You do, my Lord, have it at bundle 3. It 

8 should be at pages 712 to 736. Does your Lordship have 

9 that, starting at the first page, 712? 

10 MR JUSTICE BURTON: Of the core bundle? 

11 MR QURESHI: Yes. 

12 MR JUSTICE BURTON: Yes, I have it. 

13 MR QURESHI: There's not much to read because most of it's 

14 redacted. 

15 MR JUSTICE BURTON: No, no, I have read it. 

16 MR QURESHI: My Lord, if I could just turn to what we have 

17 been provided with -- 

18 MR JUSTICE BURTON: It doesn't say that it is recording in 

19 writing advice previously given orally. 

20 MR QURESHI: That's one point, but also we see what it 

21 purports to do. First: 

22 "Opinion and advice on various legal issues 

23 ...(reading to the words)... Government of Uganda." 

24 That's the first point. 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: The second point: 

2 "This opinion was prepared for Tullow's benefit in 

3 relation to the various issues ...(reading to the words) 

4 ... farmdown by Tullow." 

5 Next point: 

6 "This opinion is ...(reading to the words)... those 

7 facts can be proved as such." 

8 It doesn't say what we've looked at, it doesn't say 

9 what we've considered in terms of documentation. 

10 MR JUSTICE BURTON: No. 

11 MR QURESHI: "On that basis, we have not independently 

12 verified the facts or deemed it necessary ...(reading to 

13 the words)... as a withholding agent." 

14 MR JUSTICE BURTON: Is that right? 

15 MR QURESHI: That's interesting because that's not the point 

16 that we're told the URA was trenchantly maintaining. 

17 MR JUSTICE BURTON: No. 

18 MR QURESHI: So that's the understanding of Mr Kabatsi. 

19 MR JUSTICE BURTON: Is that the only understanding? 

20 MR QURESHI: My Lord, we'll go on. 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: "Government insists that Tullow ignored this 

23 letter and instead paid the entire purchase price HOGL 

24 without withholding the tax." 

25 MR JUSTICE BURTON: That's on the face of it inconsistent 
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1 with the facts we know. 

2 MR QURESHI: Entirely, my Lord. 

3 "On the basis of that position, Government refused 

4 to consent to the transfer of the HOGL's interests to 

5 Tullow in blocks 1 and 3A." 

6 So the fundamental premise is, with respect, wrong. 

7 "Tullow on its part insisted it was under no legal 

8 obligation to withhold tax from the payment to HOGL ..." 

9 MR JUSTICE BURTON: That's all very interesting, but 

10 irrelevant. 

11 MR QURESHI: "... because at the time and date of payment 

12 ...(reading to the words)... of this and all ..." 

13 Not because the government's going to take you to 

14 court. 

15 "... Tullow is agreeable to paying the amount due 

16 ...(reading to the words)... signatory to the escrow 

17 account." 

18 Pausing there, your Lordship will of course no doubt 

19 have read that the escrow account was governed by 

20 English law, the funds being in England, not in Uganda. 

21 There's no indication in this opinion, comprehensive or 

22 otherwise, that the learned authors have looked at the 

23 escrow account -- 

24 MR JUSTICE BURTON: No. 

25 MR QURESHI: -- and considered what the situation was as 
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1 a matter of English law. 

2 MR JUSTICE BURTON: Yes. 

3 MR QURESHI: "Being one of the signatories of the escrow 

4 account into which ...(reading to the words)... deemed 

5 to be in possession of HOGL's assets." 

6 That's agreement and Tullow being agreeable -- 

7 MR JUSTICE BURTON: That sentence records effectively what's 

8 being said in the memorandum of understanding. 

9 MR QURESHI: Exactly. 

10 MR JUSTICE BURTON: It would be paid on the basis that it's 

11 deemed to be in possession of HOGL's assets, so it's 

12 giving an imprimatur to the deeming but on the face of 

13 it, it's not giving any legal advice as to the legal 

14 position. 

15 MR QURESHI: Absolutely. 

16 MR JUSTICE BURTON: Right. 

17 MR QURESHI: "On making this payment and on the basis that 

18 the indemnity contained in the same section 108 

19 ...(reading to the words)... recover the amount paid 

20 from the escrow account." 

21 I have to say that we collectively scratched our 

22 heads as well trying to work out what this meant. 

23 MR JUSTICE BURTON: Yes. 

24 MR QURESHI: The nub of the opinion is in the next 

25 paragraph: 
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1 "Tullow's real chance of recovery of the US$283 

2 million from the escrow account is invariably dependent 

3 on URA undertaking and completing steps towards 

4 enforcement of tax recovery measures against HOGL." 

5 Full stop, end of opinion, for what it's worth. 

6 MR JUSTICE BURTON: Yes. Comprehensive. Yes? 

7 MR QURESHI: So, my Lord, that's the comprehensive opinion 

8 and we can see that Mr Martin was anxious to receive it 

9 because -- this may not be in the core bundle, my Lord. 

10 If I could invite your Lordship to look at E18/4884? 

11 MR JUSTICE BURTON: What's the date of it? 

12 MR QURESHI: 3 December. Friday, 3 December, 6.30. 

13 MR JUSTICE BURTON: I'm looking at 6.28, which is 791. So 

14 with any luck, two minutes later should be following on. 

15 But perhaps you are right, perhaps it's not in the 

16 bundle. 

17 MR QURESHI: I don't believe it is, my Lord. 

18 MR JUSTICE BURTON: Right, we'll transfer it. What is it 

19 we're looking for? 

20 MR QURESHI: E18, an email from Mr Martin. If I could 

21 invite your Lordship to look at E18, page 4884. Does 

22 your Lordship have that? 

23 MR JUSTICE BURTON: Yes. 

24 MR QURESHI: The comprehensive legal opinion which is the 

25 turning point, or is the concretisation of the advice 
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1 given on 19 November which provides the turning point, 

2 was received the day before, mid-afternoon. Mr Martin's 

3 already signed off on the agreement and the MOU, which 

4 is ultimately reflected in the final MOU, and this is 

5 his attitude towards this extremely important opinion, 

6 which he forwards to Mr Inch and Mr Alasdair Murray, who 

7 was one of the senior legal advisers internally within 

8 Tullow, whose name features in subsequent documentation. 

9 He says at 6.30 as follows: 

10 "Forward comprehensive opinion, Tullow versus 

11 Government of Uganda. Weekend reading. Haven't read it 

12 yet myself." 

13 MR JUSTICE BURTON: Yes. I'll put it in at 791A. No,793. 

14 794A. Yes, so you're saying that that shows that it's 

15 not important -- 

16 MR QURESHI: It's neither comprehensive -- 

17 MR JUSTICE BURTON: -- that he should have seen this before 

18 signing off on the 2nd? 

19 MR QURESHI: My Lord, it's neither comprehensive, it's not 

20 on point, it doesn't seek to opine on the issues that 

21 it's purported to have opined on and it doesn't feature 

22 in the decision-making process prior to signature of the 

23 agreement in principle and one can see how much 

24 seriousness it's given because Mr Martin, the general 

25 counsel, company secretary, no doubt because he has many 
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1 other commitments, and again no doubt he'll explain this 

2 when we go through this document, which we will, didn't 

3 see fit to look at it when it was received. 

4 My Lord, the next document I would like to take 

5 your Lordship to, it should be in the core bundle at 3, 

6 page 831002. 

7 MR JUSTICE BURTON: Yes, thank you. 16 December. 

8 MR QURESHI: Yes. 

9 MR JUSTICE BURTON: So it wasn't yet agreed, the memorandum 

10 of understanding? 

11 MR QURESHI: No, my Lord, what's said is as follows. This 

12 is to Harriet Lwabi: 

13 "Dear Harriet ..." 

14 MR JUSTICE BURTON: No, my 831002 is from Martin to Onek. 

15 What's the date of the document you're looking at? 

16 MR QURESHI: My apologies. 

17 MR JUSTICE BURTON: Ah, it's somewhere quite near, "Dear 

18 Harriet", 001. Good. 

19 MR QURESHI: Graham Martin to Harriet Lwabi: 

20 "Thank you very much for returning the MOU. Hoping 

21 to make progress with the committee. Few remaining 

22 issues. But I understand the Government side are having 

23 some logistical difficulties in ...(reading to the 

24 words)... your version and yesterday." 

25 So these are the areas of dispute. 
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1 "MOU clean version, red line comparison of the two 

2 documents." 

3 If we move forward, one sees the next document 

4 should be the letter to the Minister signed by 

5 Mr Martin: 

6 "Thank you for convening ..." 

7 Does your Lordship have that? 

8 MR JUSTICE BURTON: Yes. 

9 MR QURESHI: "... the recent meeting to discuss the MOU 

10 ...(reading to the words)... delivered to our lawyers 

11 the signed version." 

12 Over the page, the areas where there needs to be 

13 clarity: 

14 "Commentary on the Tullow MOU dated 16 December." 

15 Does your Lordship have this? 

16 MR JUSTICE BURTON: Yes. 

17 MR QURESHI: The first substantive paragraph: 

18 "We felt it might be helpful ..." 

19 The next one: 

20 "We're very pleased to report ...(reading to the 

21 words)... and relating to the Heritage tax matter." 

22 MR JUSTICE BURTON: What is the side letter? The one he 

23 eventually receives? 

24 MR QURESHI: Yes, drafted by Tullow. 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: Then we have a commentary on different clauses. 

2 Clause 4: 

3 "We are uncomfortable with the Government's 

4 reference to commercialisation plan. 

5 "We need confirmation in clause 5.1 and 82 that the 

6 new licences will be on the existing terms. 

7 "Clause 5.2: we want a side letter. Discovery 

8 extends into the two northern squares. 

9 "Clause 5.3, 8.2 principle of additional value. 

10 "Clause 6.2: production licence for Kingfisher would 

11 be granted on the same terms as the existing PSA." 

12 If we turn over the page, we have the first page of 

13 the MOU over the page. At page 5015 is the critical 

14 text, we submit: 

15 "Now, therefore, it is hereby agreed by the parties 

16 as follows ..." 

17 And this is in substance the text that one finds on 

18 15 March, the text that Mr Martin signed off on. 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: So that's the position as of 16 December. If 

21 I could invite your Lordship to turn to core bundle 3, 

22 page 901, this should be a letter dated 20 December. 

23 MR JUSTICE BURTON: 901 is the attendance note of the 

24 English advice. 

25 MR QURESHI: My apologies. 
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1 MR JUSTICE BURTON: All right. 

2 MR QURESHI: Forgive me. If your Lordship could turn back, 

3 it ought to be ... If we start at page 900, this is the 

4 attendance note of the advice -- 

5 MR JUSTICE BURTON: Certainly that I'm clear about, but it's 

6 not a letter dated 20 December. 

7 MR QURESHI: No, my Lord. 

8 MR JUSTICE BURTON: It's the attendance note of that same 

9 date or of the meeting. 

10 MR QURESHI: Yes, my Lord. 

11 MR JUSTICE BURTON: That's fine. 

12 MR QURESHI: This is a file note of -- 

13 MR JUSTICE BURTON: What's the context of this on the 

14 evidence that you have? They're going off to England 

15 and they get advice from the English lawyers that 

16 section 108 doesn't apply, et cetera, et cetera, but if 

17 they've already agreed, as you say they have, on 

18 2 December, what is the context of this advice on your 

19 case? 

20 MR QURESHI: My Lord, if the objective -- perhaps I can 

21 answer that with reference to a document which is -- I'm 

22 on the fifth document that I propose to refer your 

23 Lordship to. The answer comes from the tenth document. 

24 MR JUSTICE BURTON: I will wait with patience. 

25 MR QURESHI: I'd rather not put words in Tullow's mouth. 
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1 MR JUSTICE BURTON: That's fine. 

2 MR QURESHI: Your Lordship took my learned friend to this 

3 attendance note and it was drafted, or one can see that 

4 the call took place on 20 December, the attendance 

5 note -- 

6 MR JUSTICE BURTON: I follow. I'm sorry, I hadn't realised 

7 it's a telephone conference, yes, I see, a call. 

8 MR QURESHI: Yes, 20 December. The file note is some six 

9 weeks later. 

10 MR JUSTICE BURTON: Yes. 

11 MR QURESHI: Of course there was the Christmas vacation. 

12 MR JUSTICE BURTON: Yes. 

13 MR QURESHI: But your Lordship has seen this. 

14 MR JUSTICE BURTON: It probably had to be approved by 

15 counsel or something, so it took time. 

16 MR QURESHI: Yes, of course. 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: Over the page, paragraph 16 that your Lordship 

19 drew attention to: 

20 "RI: Unless we can get some [is the position that 

21 I understood this to reflect] Ugandan advice saying 

22 we're in possession, don't see on what basis we can pay 

23 out." 

24 Paragraph 17: 

25 "RCK [Mr King]: It seems extremely unlikely." 
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1 MR JUSTICE BURTON: Yes. 

2 So you say that that means Mr Inch knew at this 

3 stage the Kabatsi advice was not saying that they were 

4 in possession? 

5 MR QURESHI: My Lord, one can take it further. 

6 Paragraph 20: 

7 "RI: If I get a notice from URA saying 313 million 

8 payable and I take the view it's under 108." 

9 And then the rest of the text is helpfully redacted. 

10 And then 23: 

11 "RCK [again redacted]: 106 and 108, that don't seem 

12 to apply." 

13 And then more redactions. 

14 "Quite comfortable that transaction is subject to 

15 CGT. RCK [that's Mr King] has serious concerns that we 

16 may be paying without a legal obligation to do so." 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: Again, no doubt Mr Inch will tell us what he 

19 had in his mind -- 

20 MR JUSTICE BURTON: On the face of it, he's saying here that 

21 the Kabatsi advice, presumably he's got around to doing 

22 his weekend work, didn't give him support for paying 

23 out. Of course, what you'll have to deal with is the 

24 fact that they did get the written advice before they 

25 did pay out. 
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1 MR QURESHI: We'll look at that. 

2 MR JUSTICE BURTON: Yes, of course, but the oral advice 

3 doesn't seem to be regarded by either Mr Inch or, if he 

4 knew about it, Mr King as being anywhere near beginning 

5 to get the case off the ground. 

6 MR QURESHI: My Lord, yes. 

7 MR JUSTICE BURTON: Right. 

8 MR QURESHI: The next document is a document which 

9 your Lordship -- 

10 MR JUSTICE BURTON: Of course, Mr Kabatsi's giving evidence 

11 only about his oral advice because what I hadn't 

12 realised, and was put right on yesterday by Mr Wolfson, 

13 was that the written advice was not by Mr Kabatsi. 

14 That's right, isn't it? 

15 MR QURESHI: It is, my Lord. It's joint. 

16 MR JUSTICE BURTON: It's 21 February. 

17 MR WOLFSON: My Lord, I think we may be confused. The 

18 position is that all advice -- on Mr Kabatsi's evidence, 

19 all advice given by him after the meeting in Gulu, 

20 that's mid-November. He then does the advice on 

21 2 December with Justice Mulenga. 

22 MR JUSTICE BURTON: Which we've looked at. 

23 MR WOLFSON: And then there is the later advice -- 

24 MR JUSTICE BURTON: That's right. So on your case, the 

25 written advice of 30 November, read over the weekend of 
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1 3 and 4 December, doesn't, and Mr Inch is right to say 

2 that it doesn't, give him the comfort he needs. So all 

3 I'm at the moment saying is that we'll have to hear 

4 Mr Kabatsi, but at the moment his advice doesn't seem to 

5 be the crucial advice. It appears to be, if it's going 

6 to come to it, Mr Mpanga and Mr Kambona's advice of 25 

7 February and they're not giving evidence. 

8 MR QURESHI: My Lord, no. 

9 MR JUSTICE BURTON: They were the ones who were clear 

10 initially that it didn't apply and then gave what we're 

11 going to look at -- I've read it anyway -- 21 February, 

12 it looks as though that's the one that is determinative, 

13 if anything was, on their making the subsequent payment. 

14 MR QURESHI: The next document, my Lord, is a document in 

15 the core bundle, 889 to 891. 

16 MR JUSTICE BURTON: We're going backwards? 

17 MR QURESHI: Yes. The documents aren't necessarily in 

18 chronological order. 

19 MR JUSTICE BURTON: I understand. 

20 MR QURESHI: I apologise for taking my Lordship back. 

21 MR JUSTICE BURTON: No, no. 

22 MR QURESHI: What we see here -- 

23 MR JUSTICE BURTON: This is the next conference. 

24 MR QURESHI: 27 January, Richard Inch, Alasdair Murray, 

25 Ms Shah, Mr King -- 
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1 MR JUSTICE BURTON: This is a teleconference? 

2 MR QURESHI: A teleconference. 

3 MR JUSTICE BURTON: Thank you. 

4 MR QURESHI: Over the page, paragraph 10: 

5 "RCK stressed that in his view section 108 was not 

6 applicable to Tullow." 

7 MR JUSTICE BURTON: Yes. 

8 MR QURESHI: "It appeared that 106 and 108 were intended to 

9 dovetail and were not intended to apply simultaneously 

10 to the same factual situation." 

11 MR JUSTICE BURTON: This all a very sensible English 

12 approach and what he doesn't factor in is that there had 

13 been the dispute which knocks out 106, but leaving that 

14 aside, it's perfectly understandable that in his view 

15 they're not meant to apply simultaneously. 

16 MR QURESHI: "RCK thought that Tullow fell clearly within 

17 106 and 108. In response [critically] RI stated that 

18 Tullow had to make a commercial decision based on the 

19 fact that it had been served with a notice from the 

20 Ugandan Government requiring it to pay the tax and based 

21 on the advice received from Tullow's Ugandan lawyers 

22 that the notice was valid and binding on Tullow." 

23 MR JUSTICE BURTON: You'll be asking Mr Inch where that 

24 advice is. 

25 MR QURESHI: I've looked for it in vain. I haven't been 
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1 able to find it. No doubt Mr Inch will be able to help 

2 us as to where it's located in these bundles, but 

3 certainly I haven't been able to find it. 

4 The next document is core bundle page 903. This is 

5 a note that was sent by Mr Inch to Mr Martin and 

6 your Lordship will again see what's said here. 

7 MR JUSTICE BURTON: Yes. 

8 MR QURESHI: This is in the hearing bundle at E20/5403, for 

9 the transcript. But your Lordship sees on 3 February 

10 Mr Inch is telling Mr Martin and Mr Murray and Mr King 

11 in the bits that we can see: 

12 "So far as the notices are concerned, the background 

13 is that ...(reading to the words)... I now think this is 

14 incorrect." 

15 This is 3 February. This is after the 19 November 

16 opinion, oral opinion, the 30 November opinion; there's 

17 nothing in between from the Ugandan lawyers that we've 

18 been made aware of, so this is Mr Inch. 

19 MR JUSTICE BURTON: This is also slightly different than the 

20 way he put it on 20 January so it looks as though "I now 

21 think" is different from what he said on 20 January so 

22 it looks as though he's moved forward. 

23 MR QURESHI: Yes. 

24 MR JUSTICE BURTON: 20 December, I am sorry. 

25 MR QURESHI: Yes. We're told that privilege has been waived 
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1 so your Lordship and Heritage can see the evolution of 

2 Tullow's position and one can -- 

3 MR JUSTICE BURTON: 20 December, he says: 

4 "RI stated that Tullow had to make a commercial 

5 decision, but based on the advice from Tullow's Ugandan 

6 lawyers that the notice was valid and binding." 

7 And you say we haven't seen that. 

8 MR QURESHI: Yes. 

9 MR JUSTICE BURTON: But he's now saying that he thinks it's 

10 incorrect and payment is due under 108. 

11 MR QURESHI: "... even though no tax is payable by HOGL at 

12 this stage until their assessment is complete and it is 

13 in that sense I say that payment is security for the 

14 payment by ...(reading to the words)... possession of 

15 the escrow account as a signatory." 

16 MR JUSTICE BURTON: We don't know where that is. 

17 MR QURESHI: No, my Lord. So that's the document of 

18 3 February. The next document that I wish to take your 

19 Lordship to is a document dated 4 February, core bundle 

20 page 919. 

21 MR JUSTICE BURTON: Mm-hm. 

22 So this refers twice to there being advice from 

23 Tullow's Ugandan lawyers that section 108 gave the URA 

24 the power to require Tullow to make the tax payment? 

25 MR QURESHI: Yes. Again it's Mr Murray, Mr Inch, Ms Shah. 
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1 It is obviously right to point out that Mr Martin isn't 

2 involved in these discussions. 

3 Paragraph 1, insofar as it's not redacted, in 

4 attendance, Mr Wolfson: 

5 "Leading counsel reminded [from what we can see] 

6 Tullow that Ashurst and leading counsel ...(reading to 

7 the words)... to make the tax payment. If there is 

8 advice ..." 

9 MR JUSTICE BURTON: He may have been relying on what he had 

10 been told by Mr Inch. 

11 MR QURESHI: About valid and binding? 

12 MR JUSTICE BURTON: On the previous occasion, 20 December, 

13 "unless we can get some Ugandan advice saying we're in 

14 possession", then this last passage you've just shown 

15 me, which says he has obtained advice from Ugandan 

16 lawyers that the 108 notice is valid and there's no 

17 indication that that's given to Mr Wolfson, so it looks 

18 as though Mr Wolfson is simply relying on what he'd been 

19 told by Mr Inch. 

20 MR QURESHI: Yes. 

21 MR JUSTICE BURTON: He's not persuaded by it, but he's not 

22 been given chapter and verse about it in any event. 

23 MR QURESHI: No, my Lord. 

24 MR JUSTICE BURTON: Unless there's something in writing 

25 which we haven't seen. 
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1 MR QURESHI: No. 

2 MR WOLFSON: My Lord, there is. My learned friend hasn't 

3 take your Lordship to instructions which were sent, for 

4 example, just to pick one example -- 

5 MR JUSTICE BURTON: Tell me where. 

6 MR WOLFSON: It's 839. 

7 MR JUSTICE BURTON: Thank you. 

8 MR WOLFSON: There's obviously advice on a number of things, 

9 some of which privilege hasn't been waived on, but if 

10 one looks, for example, at paragraphs 17 and 18, I was 

11 provided with -- 

12 MR JUSTICE BURTON: What page? 

13 MR WOLFSON: 842 to 843. 

14 MR JUSTICE BURTON: Yes, thank you. (Pause). 

15 Yes? 

16 MR WOLFSON: There's then a second set of instructions -- 

17 MR JUSTICE BURTON: No, take this slowly. 17 is Ashurst's 

18 view. 

19 MR WOLFSON: On 108. 

20 MR JUSTICE BURTON: And 18 is also Ashurst's view, and 19? 

21 MR WOLFSON: Yes. 

22 MR JUSTICE BURTON: What I thought you would rise to do, 

23 because you said "Yes, there is", is show me that there 

24 was advice in writing from Tullow's Ugandan lawyers. 

25 MR WOLFSON: Yes, I'm just trying to set it in context. 
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1 There's then a second set of instructions which start at 

2 909. If your Lordship turns to 914, and your Lordship 

3 just reads paragraph 13 to himself. 

4 MR JUSTICE BURTON: Thank you. "Tullow has received advice 

5 from its Ugandan lawyers", is that the relevant passage? 

6 MR WOLFSON: Yes, and then indeed see the third paragraph on 

7 page 2, so actually the letter was provided as well in 

8 my instructions at tab 4. 

9 MR JUSTICE BURTON: That's 30 November? 

10 MR WOLFSON: My Lord, yes. So it's wrong to say that at 

11 this time I haven't been provided with what Mr Kabatsi 

12 was saying. 

13 MR JUSTICE BURTON: That's fine. What we're knowing -- I'd 

14 rather assumed that Mr Kabatsi was available, but there 

15 isn't any other advice and, subject to what you or your 

16 witnesses may say in due course, at the moment 

17 Mr Qureshi is submitting to me with some force that 

18 Mr Kabatsi does not say that Tullow is in possession of 

19 an asset belonging to Heritage for the purposes of 

20 section 108. 

21 MR WOLFSON: What Mr Qureshi hasn't done is to remind 

22 your Lordship of what Mr Kabatsi says in a witness 

23 statement as to the discussions in Gulu in November. 

24 One has to put that into context but I'm interrupting. 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: In fairness to my friend and his case, 

2 your Lordship asked me the question and I did say it's 

3 alleged that there was a conversation on 19 November. 

4 MR JUSTICE BURTON: Oh yes, yes. 

5 MR QURESHI: I'm not skirting around that. 

6 MR JUSTICE BURTON: No, no, I was very conscious of that. 

7 What I can't remember is what the content is alleged to 

8 have been. 

9 MR QURESHI: And then I said -- 

10 MR JUSTICE BURTON: If he said that orally on 19 November, 

11 he didn't confirm it -- 

12 MR QURESHI: Exactly. 

13 MR JUSTICE BURTON: -- in the 30 November. The 30 November 

14 letter does not say, unless I've misread it, that Tullow 

15 is in possession or can be established to be in 

16 possession of an asset. 

17 MR QURESHI: Let alone that the notices are valid and 

18 binding. 

19 MR JUSTICE BURTON: Just remind me where it was. 

20 MR QURESHI: You'll find it core bundle 3, 712 to 736. 

21 MR JUSTICE BURTON: "Payment would be made on the basis 

22 that, in accordance with section 108, it's in a position 

23 of being deemed to be in possession of HOGL's asset." 

24 He doesn't say that he's satisfied that the notice 

25 is valid and binding and he doesn't say that the Ugandan 
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1 courts would so find. But there it is. Anyway, this is 

2 the document, in writing, which perhaps for 

3 understandable reasons leading counsel and Ashurst were 

4 not persuaded by. 

5 MR QURESHI: My Lord, yes. 

6 MR JUSTICE BURTON: Yes. 

7 MR QURESHI: We then move on to a document which 

8 your Lordship should find at core bundle 3, page 919. 

9 We just looked at that. Now the answer to 

10 your Lordship's question: "What was all this about?" 

11 Bundle 9/937. At 936, to begin with, you should have in 

12 front of you, my Lord, an email from Mr (inaudible - 

13 coughing) to Ms Reshma Shah. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: "When you have a chance, could you follow up 

16 with Oscar on the position with the URA ...(reading to 

17 the words)... we also need something from him confirming 

18 liability under section 108 but perhaps you could 

19 discuss that with Alasdair. I'm not sure how he wants 

20 to cover the gap between the 283-WC versus the 313." 

21 MR JUSTICE BURTON: No, it's "283 plus WC". I don't know 

22 what plus that means. We all understand what the gap 

23 is. The gap is the 30, which was covered by the 106 

24 notice -- 

25 MR QURESHI: That's working capital, I understand. 
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1 MR JUSTICE BURTON: Ah, working capital, I see. So it's 283 

2 plus working capital, which everyone seems to have 

3 ignored except in this note, versus the 313. 

4 Remind me, had the 106 come out at this stage? Had 

5 there been a demand for -- 

6 MR QURESHI: Yes, 2 December. 

7 MR JUSTICE BURTON: So there wasn't a gap. 

8 MR QURESHI: It's the 30 million difference, my Lord. 

9 MR JUSTICE BURTON: I know it is, but there isn't a gap. 

10 MR QURESHI: No. 

11 MR JUSTICE BURTON: Because first it was covered by the 

12 106/108 notice. 

13 MR QURESHI: Yes, the subsequent notice. 

14 MR JUSTICE BURTON: What I was asking was, the subsequent 

15 notice, it had happened by then, hadn't it? 

16 MR QURESHI: Yes. The next document, 937 -- 

17 MR JUSTICE BURTON: "Perhaps you could discuss it with 

18 Alasdair." Alasdair is? 

19 MR QURESHI: Alasdair Murray. He was a legal adviser for 

20 Tullow. I'm not sure whether he still is, but no doubt 

21 Mr Martin will tell us. 

22 MR JUSTICE BURTON: "I'm not sure how he wants to cover ..." 

23 I don't know what that means at all. "Ask Mr Inch." 

24 Yes. 

25 MR QURESHI: The next document, 937, does your Lordship have 
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1 that? 

2 MR JUSTICE BURTON: Yes. 

3 MR QURESHI: Reshma Shah to Oscar Kambona, copied to 

4 Alasdair Murray: 

5 "Subject: Opinions as discussed." 

6 Hi Oscar, as discussed on the call earlier 

7 today ..." 

8 Having been tasked at 6.17 am by Mr Inch to speak to 

9 the Ugandan lawyers. 

10 " ... we should be grateful if you would assist us 

11 with the following formal opinions: 

12 "(1) Whether Tullow is in possession of an asset, 

13 including money belonging to Heritage for the purposes 

14 of a section 108 notice. We should be grateful if you 

15 would consider the escrow account, the amount owed to 

16 Heritage, as part of the completion ...(reading to the 

17 words)... URA pull out of the CGT case ..." 

18 MR JUSTICE BURTON: This does rather support the prospect 

19 that nobody thought they had a binding opinion until 

20 they are now about to get one, and equally, of course, 

21 they haven't yet paid out the money, and "our executives 

22 will rely on these opinions to support their decision to 

23 make the 313 payment". 

24 MR QURESHI: Yes, my Lord. 

25 MR JUSTICE BURTON: So that there's good and bad for both of 
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1 you in this. It rather undermines any suggestion that 

2 they'd had an opinion of any reliability before this, 

3 but equally it supports their proposition that when they 

4 did pay over, they paid over in reliance on what they 

5 now got, but it does rather emphasise the importance of 

6 the Kambona/Mpanga opinion rather than the Kabatsi 

7 opinion, if there was one. 

8 MR QURESHI: We already know that Mr Inch has concluded it 

9 was a binding commercial decision. 

10 MR JUSTICE BURTON: He had but it wasn't yet final -- well, 

11 there it is. 

12 MR QURESHI: My Lord, yes. But we can see -- your Lordship 

13 asked me about the ultimate objective of this exercise 

14 that was being engaged in from December onwards. 

15 MR JUSTICE BURTON: In England, yes, or on the telephone to 

16 England. What was that all did about? 

17 MR QURESHI: What was it all about? The next paragraph: 

18 "As discussed on the call, we need these opinions 

19 for our lawyers here in London ..." 

20 MR JUSTICE BURTON: I understand that. If you stop there, 

21 then that would be one thing, but it then says: 

22 "... and also for our executives ..." 

23 MR QURESHI: Yes: 

24 "... who will rely on these opinions for their 

25 decision to make the 313 payment." 
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1 We'll see how this opinion is characterised when it 

2 comes to the board later. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: "We would therefore need the opinion to be as 

5 comprehensive as possible ..." 

6 Another request for a comprehensive opinion. 

7 "... and to refer to all Ugandan [more references] 

8 relevant case law ..." 

9 MR JUSTICE BURTON: They've obviously come out of their 

10 conference with Ashurst and Mr Wolfson appreciating what 

11 was going to be needed before they could say that they 

12 had something to rely on, and if Mr Kambona and 

13 Mr Mpanga had stuck by their original opinion, they 

14 wouldn't have got it, but they don't. 

15 MR QURESHI: The next document, my Lord. It ought to be at 

16 938. 

17 MR JUSTICE BURTON: It does rather suggest that it would 

18 have been nice to have had Mr Kambona or Mr Mpanga as 

19 witnesses rather than, or as well as, Mr Kabatsi. Yes? 

20 MR QURESHI: Even an explanation as to how it is that 

21 Mr Kambona changed his mind from no chance of 

22 a (inaudible), 27 August, to coming out with this whizz 

23 idea on 19 October, 20 October, which apparently is 

24 reflected in the opinion that we shall look at 

25 shortly -- 
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1 MR JUSTICE BURTON: Sorry, what's October? 

2 MR QURESHI: The meeting. The meeting which I showed 

3 your Lordship the minutes of where it's clear in my 

4 respectful submission that the deal's been done. 

5 MR JUSTICE BURTON: Yes, yes. That may be right, the deal 

6 may have been done, but it appears that they are -- 

7 MR QURESHI: And it was accepted -- the proposition that 

8 there had been deeming was accepted, it's recorded, 

9 19/20 October. 

10 MR JUSTICE BURTON: Yes, yes, absolutely. That's the whizz 

11 idea? 

12 MR QURESHI: Yes. 

13 MR JUSTICE BURTON: But fortunately or unfortunately, for 

14 one side or Tullow, it hasn't yet gone through and here 

15 they are on the face of it saying they need 

16 a comprehensive opinion which they can then rely on or 

17 their executives can rely on. 

18 MR QURESHI: Indeed. 

19 MR JUSTICE BURTON: You say it's all a facade because the 

20 decision had already been taken, but the Government 

21 hadn't yet accepted the deal so it was still not 

22 absolutely finalised. There it is. 

23 MR QURESHI: The central point, accepting the position of 

24 being deemed, was there. 

25 MR JUSTICE BURTON: Yes, and that's hopeless, but they 
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1 didn't pay at that stage. 

2 MR QURESHI: Because they were looking to extract as much as 

3 they could in return. 

4 MR JUSTICE BURTON: Yes. 

5 MR QURESHI: And in the interim, of course, there is the 

6 election and there was this flurry of emails and 

7 conference calls and telephone conferences with my 

8 learned friend. 

9 MR JUSTICE BURTON: Yes. 

10 MR QURESHI: Which the impact or otherwise no doubt we'll 

11 explore with the witnesses, but we see what's said: 

12 "Lest there was any doubt in the minds of Oscar and 

13 David ..." 

14 Mr Mpanga and Mr Kambona respectively. Pausing 

15 there, bearing in mind that Mr David Mpanga was himself 

16 effectively head of legal services for PwC in Uganda. 

17 MR JUSTICE BURTON: Here is Reshma Shah, of course she's not 

18 a significant senior person, so we can't necessarily 

19 rely on the way she puts it, but she appears to assume 

20 and expect that they're going to get this opinion -- no, 

21 let me look. 

22 MR QURESHI: Your Lordship -- 

23 MR JUSTICE BURTON: Actually, that's not fair. It's Mr Inch 

24 saying, in the previous email: 

25 "We need something from him confirming liability 
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1 under section ..." 

2 So it's rather expecting the answer they're going to 

3 get. 

4 MR QURESHI: And no doubt of course there are two telephone 

5 discussions, it's always more useful to have telephone 

6 discussions where issues of this nature no doubt are 

7 being considered, and we don't have Ms Shah here, we 

8 don't have Mr Kambona here or Mr Mpanga here to 

9 illuminate us as to what -- 

10 MR JUSTICE BURTON: Mr Inch doesn't mention in his witness 

11 statement having had any discussions with Mr Mpanga or 

12 Mr Kambona, which would lead him to believe at that 

13 stage that they had changed their minds. All he says is 

14 that in the meanwhile they'd had Mr Kabatsi's opinion, 

15 which doesn't amount to a mind change, it amounts to 

16 a ratification of the deeming. 

17 MR QURESHI: This is what you said. So what's put here? 

18 Opinion 1. 

19 "Below is a summary of the scope of the two opinions 

20 requested: 

21 "Opinion 1 ..." 

22 MR JUSTICE BURTON: We're now going to the opinion, are we? 

23 MR QURESHI: We're going to look at what's been asked on the 

24 17th, the wish list of Tullow. 

25 MR JUSTICE BURTON: Thank you. 
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1 MR QURESHI: "Opinion 1, whether Tullow is in possession of 

2 an asset belonging to Heritage under 108 and as a matter 

3 of Ugandan law. 

4 "In respect of the 313, Tullow would be looking to 

5 claim under the indemnity provisions in the SPA with 

6 Heritage on the basis that the Heritage tax was been 

7 charged to Tullow under 108." 

8 MR JUSTICE BURTON: Where are you reading? I'm looking at 

9 937. 

10 MR QURESHI: My apologies, I've moved on. 

11 MR JUSTICE BURTON: Which page have you moved on to? 

12 MR QURESHI: 938. 

13 MR JUSTICE BURTON: Oh, yes. 

14 MR QURESHI: She's had a conversation on the 16th. 

15 MR JUSTICE BURTON: Thank you. Oh right, this is an 

16 expansion? 

17 MR QURESHI: Yes. We have another conversation the next 

18 day. 

19 MR JUSTICE BURTON: Right, thank you. 

20 MR QURESHI: "Below is a summary of the scope of ..." 

21 The email is just identifying central elements. We 

22 don't have anything by way of indication of Mr Mpanga or 

23 Kambona as to what was discussed in that conversation. 

24 "Opinion 1, whether Tullow is in possession of 

25 an asset belonging to Heritage under 108 and as a matter 
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1 of Ugandan law. 

2 "In respect of the 313 payment Tullow would be 

3 looking to claim under the indemnity provisions in the 

4 SPA with Heritage on the basis that the Heritage tax was 

5 been [I assume "has been"] charged to Tullow under 108." 

6 That's an important point. Your Lordship will 

7 recall that the wording of the indemnity requires 

8 a charge to the party seeking indemnification. 

9 "... under section 108. To support this claim we 

10 should be grateful if you would consider with reference 

11 to any legal basis under Ugandan law, including any 

12 caselaw or practice notes, whether the following could 

13 be argued [argued] to be an asset belonging to Heritage 

14 and (b) in Tullow's possession for the purposes of 108 

15 ITA 1 the escrow account." 

16 Subject to the escrow agreement, of course, as your 

17 Lordship will recall, being subject to English law. 

18 "(2) Amount owed to Heritage as part of the 

19 completion process ...(reading to the words)... schedule 

20 8 of the SPA." 

21 Also being subject to English law. 

22 "(3) Any other assets, including interests in EA1 

23 and 3A and rights and obligations in the SPA with 

24 Heritage." 

25 The definition of assets and the content of the SPA, 
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1 the legal obligations arising thereunder, being subject 

2 to English law. 

3 MR JUSTICE BURTON: Nothing there said about -- which I know 

4 little about, I don't know whether I will need to know 

5 more about them or not -- the monies that were regularly 

6 still falling due as a result of the service agreement. 

7 MR QURESHI: My Lord, that's an interesting -- that's 

8 addressed in the opinion too. 

9 MR JUSTICE BURTON: But it's not here, is it? 

10 MR QURESHI: It's part of the completion process. 

11 MR JUSTICE BURTON: I thought it was a separate service -- 

12 MR QURESHI: No. 

13 MR JUSTICE BURTON: Right. 

14 MR QURESHI: Yes, if your Lordship's concerned about the 

15 transitional services agreement after completion, that's 

16 a separate agreement. There were monies being paid 

17 regularly. 

18 MR JUSTICE BURTON: That's what I'd thought, though I hadn't 

19 understood it, but that was under the SPA, was it? It 

20 wasn't under a separate agreement? 

21 MR QURESHI: It's a separate agreement. 

22 MR JUSTICE BURTON: Well, that's what I thought. The 

23 question: is that being referred to here? 

24 MR QURESHI: Not that agreement. 

25 MR JUSTICE BURTON: No, so there were some monies which were 
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1 on any basis held by Tullow for Heritage and indeed 

2 being paid over? 

3 MR QURESHI: Yes. 

4 MR JUSTICE BURTON: How much are we talking about? 

5 MR QURESHI: Millions, my Lord. 

6 MR JUSTICE BURTON: And that wasn't stopped? 

7 MR QURESHI: No. 

8 MR JUSTICE BURTON: Can I have a little paper on that? 

9 MR QURESHI: Yes, of course. We will provide you with the 

10 amount and chronology. 

11 MR JUSTICE BURTON: Paper number 4. I can't remember what 

12 papers 1, 2 and 3 were, but they were all on the 

13 transcript yesterday. Paper number 4. Because, I don't 

14 know, but it's, you say, millions -- small millions, not 

15 big millions like we're talking about here, but at any 

16 rate those were sums which on any basis ought to have 

17 fallen within 108 and, insofar as there hadn't been 

18 a dispute, 106. 

19 MR QURESHI: Yes. But they were paid over. 

20 MR JUSTICE BURTON: Yes. 

21 MR QURESHI: "For the purposes of this opinion it's 

22 important that we put ourselves ..." 

23 Pausing there, as if it wasn't enough to say, "We're 

24 looking to support the claim". 

25 "For the purposes of this opinion it's important 
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1 that we put ourselves in the URA's shoes and also 

2 consider the arguments that they have put forward in 

3 reaching the position that Tullow is in possession of 

4 assets belonging to Heritage." 

5 I pause there. Your Lordship may have noted that 

6 there is no reference to any arguments having been 

7 advanced by the Ugandan authorities for Tullow being in 

8 possession of assets belonging to Heritage. 

9 "I now understand, following our call earlier today 

10 ...(reading to the words)... also Peter Kabatsi." 

11 MR JUSTICE BURTON: Who is Elly? 

12 MR QURESHI: Elly Karuhanga, who is the founding partner of 

13 Tullow Oil Uganda. 

14 MR JUSTICE BURTON: Have we got any advice from him? 

15 MR QURESHI: No. 

16 MR JUSTICE BURTON: So there had been some discussion with 

17 Elly -- how is he spelt? 

18 MR QURESHI: Karuhanga. 

19 MR JUSTICE BURTON: "And perhaps also Peter Kabatsi". 

20 MR QURESHI: My Lord, I may have misstated the position. He 

21 is the founding partner of KAA and the President of 

22 Tullow Uganda. 

23 MR JUSTICE BURTON: Yes, I'd understood that. "And perhaps 

24 also Peter Kabatsi", so there's a "perhaps" there, 

25 rather than any specific reference to 19 November or the 
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1 30th, and they were of the opinion that a local judge 

2 would also take the same position as the URA. I don't 

3 know where that comes from. 

4 MR QURESHI: My Lord, neither do we, but this, I believe, 

5 was in the context of the escrow account. 

6 "Perhaps you could also touch base with Elly or 

7 Peter in case they have any further thoughts on this 

8 ...(reading to the words)... deemed to be in possession 

9 of HOGL's assets." 

10 Your Lordship has looked at that; we can look at it 

11 again and again but that's not quite what was said by 

12 Mr Kabatsi. It's Mr Kabatsi effectively saying: "You 

13 have told me ..." 

14 MR JUSTICE BURTON: "It could be deemed" rather than "it 

15 would be deemed". 

16 MR QURESHI: No, and Mr Kabatsi's not even saying that. 

17 He's saying: "You've agreed to a position with the 

18 Ugandan authorities." 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: So of course -- 

21 MR JUSTICE BURTON: "This payment would be made on the basis 

22 that, in accordance with section 108, it is in the 

23 position of being deemed." 

24 MR QURESHI: Yes. 

25 MR JUSTICE BURTON: It's possible to read that as saying not 
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1 just that it was made on the basis that, but also that 

2 it was in accordance with section 108 but it's not 

3 entirely clear. 

4 MR QURESHI: No. 

5 "As discussed on the call, we should grateful if you 

6 could expand on this with your analysis over how we 

7 reach this conclusion under Ugandan law." 

8 MR JUSTICE BURTON: Not "whether we reach this conclusion" 

9 but "how we reach this conclusion". 

10 MR QURESHI: Yes. 

11 "Opinion 2, status of a payment under section 108 

12 notice. 

13 "Please find attached the draft opinion with 

14 comments included." 

15 Your Lordship will see that there was an opinion, if 

16 one can describe it as that, that had been provided by 

17 KAA. I'll take your Lordship to it. 

18 "We should be grateful if you'd consider these 

19 comments and update the opinion as appropriate 

20 ...(reading to the words)... either Heritage or the 

21 URA." 

22 MR JUSTICE BURTON: Can you help me on that scenario which 

23 is being considered here? As it happens, Heritage has 

24 stayed in and fought the way through by keeping its end 

25 up, but if Heritage, it is now being suggested or 
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1 worried about by the claimants, if Heritage -- if the 

2 claimant pays the money for Heritage and Heritage then 

3 pulls the plug on the proceedings -- 

4 MR QURESHI: URA, my Lord. URA. 

5 MR JUSTICE BURTON: URA pulls the plug. I see, URA pulls 

6 the plug, I'm sorry, thank you. So if URA doesn't 

7 bother to fight it any more -- yes, I follow. 

8 MR QURESHI: Again we'll look -- 

9 MR JUSTICE BURTON: So Heritage then gets a declaration as 

10 against URA that they don't owe the money because URA 

11 are in default and they don't take any part. Yes, 

12 I see. Then they pay it over and they can't get it back 

13 from you. 

14 MR QURESHI: We can see how interested URA was in pursuing 

15 the legal course because there's a draft MOU in the 

16 bundles which the URA provided, which states in emphatic 

17 terms that the URA is not going to proceed with the tax 

18 proceedings concerning Heritage. So "You pay", that's 

19 it so far as those proceedings are concerned. 

20 MR JUSTICE BURTON: But they have done and indeed they're 

21 fighting jurisdiction. 

22 MR QURESHI: But that's what the issue was about in terms of 

23 the dispute between Tullow and the URA. If one's trying 

24 to telescopically view into the situations from December 

25 onwards, what are the main concerns, it would appear 

 

 



Page 44 

 

1 from the documentation and the review, that: let's get 

2 as much as we can out of them, and second let's make 

3 sure that we can actually provide ourselves with 

4 a position where there is the potential for recourse. 

5 Because you'll recall, my Lord, that Tim O'Hanlon 

6 sent a letter on 26 October in which he made it clear: 

7 "We'll have to try and recover from the escrow account 

8 (if we can)!" 

9 MR JUSTICE BURTON: Yes, it's really the first time it's hit 

10 me in the light of its impact that's being referred to 

11 on page 938 that if at any time since the money was paid 

12 Uganda had sat back and said, "Oh, well, we can't 

13 bothered, we've had this money, and we won't fight 

14 Heritage any more, either in the arbitration" -- well, 

15 they'd get the Tax Tribunal through, but certainly in 

16 the arbitration -- "because actually we're perfectly 

17 happy not to pursue them for the money because we've had 

18 it, thank you very much." 

19 MR QURESHI: And your Lordship will see that there are 

20 multiple offers of support from Tullow -- 

21 MR JUSTICE BURTON: It's not surprising. 

22 MR QURESHI: -- leading counsel, even the Ashurst legal 

23 team. The permutations in terms of support included 

24 funding the Ugandan fight in arbitration. 

25 MR JUSTICE BURTON: Did that go forward? 
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1 MR QURESHI: We don't know. We certainly do know that the 

2 Ugandan authorities have a very expansive legal team, 

3 Messrs Curtis, Mallet, an American law firm, which is 

4 acting for them we understand at various levels and the 

5 amount of fees that they have generated is the subject 

6 of public comment, criticism, concern even, in Uganda 

7 and in the press. We're not in a position to be able 

8 to -- 

9 MR JUSTICE BURTON: You're not counsel in the arbitration? 

10 MR QURESHI: I am. 

11 MR JUSTICE BURTON: You are? Who is their counsel? 

12 MR QURESHI: It's the -- 

13 MR JUSTICE BURTON: American counsel. 

14 MR QURESHI: An American, Mr George Kahale the third. 

15 MR JUSTICE BURTON: No English counsel? 

16 MR QURESHI: Not that we're aware of. 

17 MR WOLFSON: (inaudible). 

18 MR QURESHI: That's a question that the answer is obvious 

19 to. Of course it's not the first or the second, it has 

20 to be the third. 

21 So, my Lord, so far as this letter is concerned -- 

22 forgive me, this email -- it, I respectfully observe, 

23 answers the question that your Lordship had raised with 

24 me. 

25 Then I would like to take your Lordship to the end 
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1 product of this flurry of activity. Core bundle 3, 

2 page 944. 

3 MR JUSTICE BURTON: Yes. This is what was requested in 

4 993A. 

5 MR QURESHI: What I should point out is that the cover email 

6 hasn't been included in the core bundle. The cover 

7 email is from Mr Mpanga and it's in the hearing bundle 

8 E20?5473. It's opinions as discussed. Mr Mpanga sends 

9 the opinions to Richard Inch, Alasdair Murray, 

10 Peter Kabatsi, Elly Karuhanga and Oscar Kambona. 

11 MR JUSTICE BURTON: I'll pull that page out because 

12 otherwise it repeats all the earlier emails. 

13 MR QURESHI: Yes. 

14 Then we get to the opinion, which we may as well 

15 look at because it's there. Seven pages dated 

16 21 February. Your Lordship can see Kampala Associated 

17 Advocates. There's a list of the people who are 

18 connected to Kampala Associated Advocates, including, 

19 under consultants, the Honourable Justice Joseph 

20 Mulenga. And your Lordship will see: 

21 "We refer to your email requiring us to provide 

22 an opinion on the applicability of section 108 

23 ...(reading to the words)... section 108 of the Income 

24 Tax Act." 

25 Then we turn over, 5477. Your Lordship will see the 
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1 text at the top is reflective, if not entirely, 

2 predominantly, of the email Ms Shah had sent. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: "A general point that we would like to make 

5 here is that the term ...(reading to the words)... been 

6 subject to caselaw interpretation." 

7 Pausing there, in a common law jurisdiction, as we 

8 saw from the minute of the meeting of 19 October, 

9 20 October, the Ugandan legal community is not 

10 unfamiliar with having recourse to English caselaw. 

11 MR JUSTICE BURTON: No. 

12 MR QURESHI: "Our opinion is that the issue of possession as 

13 such is a factual matter that would have to be proved or 

14 disproved in each case. In a dispute basing on section 

15 108 on whether a recipient of an agency notice is in 

16 possession of an asset or not, each of the URA and the 

17 party would have to factually prove their assertions 

18 accordingly." 

19 So that's point one. Point 2, under the heading 

20 "Escrow account" -- 

21 MR JUSTICE BURTON: That's it, is it, on -- 

22 MR QURESHI: No, my Lord, there is a little bit more and I'm 

23 going to take you to it in its splendour. The next 

24 point: 

25 "Escrow account. We have studied a copy of 
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1 ...(reading to the words)... and the Standard Chartered 

2 Bank." 

3 Pausing there, this is an agreement that's subject 

4 to English law, not Ugandan law. 

5 "Our understanding is that on the basis of 

6 clause 6.1 of the escrow agreement ..." 

7 Their understanding that had been derived from their 

8 reading of the clause or opinion being provided to them 

9 by Messrs Ashurst? We have no idea. 

10 "Standard Chartered Bank as escrow agent can only 

11 ...(reading to the words)... deemed to be in possession 

12 of an asset ..." 

13 How we get there again is somewhat perplexing from 

14 a simple English lawyer's perspective. 

15 "... since all that stands between HOGL and the 

16 funds in escrow is Tullow's signature." 

17 If only those who had funds in escrow accounts could 

18 act in a situation that was that simple. 

19 "(b) amount owed to Heritage as part of the 

20 completion process, article 3.3 and 3.4 in schedule A of 

21 the SPA. 

22 "Whereas we have not read the provisions of the SPA 

23 ..." 

24 Which is also subject to English law. 

25 " ... cited above, if the contractual provisions and 
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1 the circumstances are such that it firmly places HOGL 

2 until a position of entitlement to funds owed by Tullow, 

3 then the provisions of 108 would apply." 

4 Not read the provisions -- if the contractual 

5 provisions, and if the circumstances are such that they 

6 place HOGL in a position of entitlement to funds, then 

7 108 applies. 

8 MR JUSTICE BURTON: What's the differences -- one's really 

9 now thinking of Mr King. There's no difference between 

10 106 and 108 if that be right, i.e. it's a debt owed. 

11 MR QURESHI: Yes, but this is the sentence that no doubt is 

12 now being magnified, or Tullow would seek to magnify. 

13 "Tullow would be deemed to be in possession of 

14 an assessment ..." 

15 MR JUSTICE BURTON: But this is in respect of any sums which 

16 were owed under the agreement and there weren't any. 

17 MR WOLFSON: There were. 

18 MR JUSTICE BURTON: What were there? 

19 MR WOLFSON: This goes back to the point we were discussing 

20 yesterday, which is the other payments. 

21 MR JUSTICE BURTON: Yes. Under the other agreement or under 

22 this agreement? 

23 MR WOLFSON: My understanding is under the SPA and 

24 associated agreements. 

25 MR JUSTICE BURTON: How much is that? 
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1 MR WOLFSON: These are points we were going to put in the 

2 notes. This is the point in the RFI. This is the point 

3 in the RFI. This is why the 106 point is relevant, if 

4 I can just interject to assist your Lordship with a 

5 point earlier. Earlier your Lordship was asking: the 

6 106 notice has already been served so why are they 

7 worried about these other payments? It's relevant 

8 because if 106 doesn't bite because of a dispute, and 

9 therefore you're in 108 territory, the escrow account is 

10 only 283. 

11 MR JUSTICE BURTON: Yes. 

12 MR WOLFSON: So what they're asking is: is there a way to 

13 justify a 108 payment for the extra 30? 

14 MR JUSTICE BURTON: Mm. 

15 MR WOLFSON: If there are monies which are owed, whether 

16 under the SPA and associated or other agreements, they 

17 can therefore fall within that 30 justification. Of 

18 course, whether that's right or wrong has nothing to do 

19 with the possession of the escrow asset. 

20 MR JUSTICE BURTON: No. 

21 MR QURESHI: But the fact of the matter is, my Lord, that 

22 payments were made out to Heritage; the completion 

23 monies and also the transitional services agreement 

24 payments were being made. 

25 This is the paragraph, I respectfully observe, or 
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1 rather the sentence, that by means of many layers of 

2 wishful thinking Tullow believes encapsulates the 

3 deeming position. 

4 MR WOLFSON: No, it doesn't. 

5 MR QURESHI: If it isn't, then we'll carry on. 

6 MR WOLFSON: Can we just get this straight? There are three 

7 things being dealt with in this opinion, as I think your 

8 Lordship appreciates. There's the escrow point, and the 

9 point there is: as a matter of Ugandan law, are you 

10 going to be held to be in possession because your 

11 signature is what stands between Heritage and the money? 

12 That's got nothing to do with the top of 946. That's on 

13 945. 

14 The bottom of 945 turns to the next issue, as the 

15 heading indicates. This is amounts under the SPA. 

16 MR JUSTICE BURTON: Right. 

17 MR WOLFSON: And then we have the third issue. 

18 MR QURESHI: Even better, my Lord, because if all we have as 

19 support for the escrow account agreement position are 

20 the two paragraphs under heading A, your Lordship has 

21 seen them. 

22 MR JUSTICE BURTON: Well, that's it. 

23 MR QURESHI: That's it. 

24 MR JUSTICE BURTON: That's it. 

25 MR QURESHI: Perhaps I was being a bit too generous to 
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1 Tullow when I referenced -- 

2 MR JUSTICE BURTON: I'm not sure that's anything you're ever 

3 likely to be in this case. 

4 MR QURESHI: 985, my Lord, your Lordship will see at core 

5 bundle 3. Your Lordship asked the question about 

6 payments that were being made to -- 

7 MR JUSTICE BURTON: 985? 

8 MR QURESHI: 985. 

9 MR JUSTICE BURTON: Oh yes, thank you. 

10 MR QURESHI: Payments being made by Tullow to Heritage. 

11 Your Lordship will see a schedule. 

12 MR JUSTICE BURTON: Of the payments which were in fact made? 

13 MR QURESHI: Yes. 

14 MR JUSTICE BURTON: Under which agreement? 

15 MR QURESHI: Your Lordship will see. You have the 

16 reference, the characterisation. 

17 MR JUSTICE BURTON: I see. And what is this document? 

18 MR QURESHI: It's an exhibit to the witness statement of 

19 Mr Atherton. We can look at it in its proper context. 

20 I'm just seeking to answer the question that 

21 your Lordship raised. 

22 MR JUSTICE BURTON: Thank you. Good. 

23 MR QURESHI: Sorry, my Lord, my friend's asking me to 

24 explain why I'm seeking to answer your question about 

25 payments that were made and seeking to answer it in 
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1 summary fashion with reference to a schedule recording 

2 actual payments having been made. 

3 MR JUSTICE BURTON: I shall still look forward to a piece of 

4 paper. 

5 MR QURESHI: Yes, of course. We will make sure that that's 

6 provided. 

7 MR WOLFSON: Can I assist, my Lord? We should get this 

8 straight. It should not be a matter which is 

9 controversial. 

10 MR JUSTICE BURTON: No. 

11 MR WOLFSON: Your Lordship's question as I understand it is 

12 because your Lordship's thinking to himself, if I can 

13 delve into your Lordship's mind: why is it that Tullow 

14 is still making payments to Heritage at the same time as 

15 running the 108 argument? 

16 MR JUSTICE BURTON: And what were they? 

17 MR WOLFSON: And what were they? Here's the "What were 

18 they?" What my learned friend ought to show 

19 your Lordship is a guarantee of these payments, such 

20 that if they hadn't been made, the guarantor, Tullow 

21 guarantor, has to pay up and that explains commercially 

22 why these payments have to be made, notwithstanding the 

23 108 position. 

24 MR QURESHI: My Lord, with respect, isn't the situation even 

25 more stark? Tullow is concerned about a call on a 
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1 guarantee in circumstances where apparently it believes 

2 that it's subject to an obligation as a matter of 

3 Ugandan law to withhold these payments. Curiouser and 

4 curiouser, some may say. But this is what we've got in 

5 terms of the opinion of Kampala Associated Advocates. 

6 MR JUSTICE BURTON: Yes. 

7 MR QURESHI: I can take you to the rest of it. Under 

8 heading C: 

9 "Any other assets, including interest ... and rights 

10 and obligations under the SPA. 

11 "Just like the other categories if it is proven [if 

12 it is proven] ...(reading to the words)... written law, 

13 contract or agreement." 

14 One assumes this is must be Ugandan law because it's 

15 a basic principle that the revenue authorities cannot 

16 seek to enforce their revenue laws extra-territorially 

17 absent bilateral agreements such as a double taxation 

18 indemnity, potentially. 

19 "The indemnity under 108.5 is intended ...(reading 

20 to the words)... this is a collection enforcement option 

21 ..." 

22 We had described 108 as an execution remedy -- it 

23 sounds very familiar. 

24 "... that is available to the URA ...(reading to the 

25 words)... with simple interest at a rate of 
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1 2 per cent ..." 

2 MR JUSTICE BURTON: That should protect the claimants, 

3 shouldn't it, in the event of URA folding up, because if 

4 they do fold up and Heritage are bound not to owe any 

5 tax, they have to make a refund? 

6 MR QURESHI: My Lord, yes. The next point: 

7 "The refund is not payable to the parties 

8 ...(reading to the words)... successfully challenges the 

9 agency notice." 

10 MR JUSTICE BURTON: That supports your proposition, your 

11 expert's proposition, that the payment has to be made 

12 out of an asset belonging to the taxpayer as opposed to 

13 out of equivalent assets up to same amount as the amount 

14 in possession of the taxpayer. 

15 MR QURESHI: Indeed, my Lord. 

16 MR JUSTICE BURTON: Mm-hm. 

17 MR QURESHI: So the point is: 

18 "Refunds are only going to be made ...(reading to 

19 the words)... as indicated above." 

20 MR JUSTICE BURTON: It's surprising, actually, that Tullow 

21 didn't get advised that what they should do is put in 

22 a challenge to the agency notice and then the URA go -- 

23 if they are entitled to override the challenge, that 

24 might have been a better way of dealing with it, but 

25 anyway, they didn't. 
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1 MR QURESHI: My Lord, a cynic could think of several reasons 

2 for not having adopted that approach, but given that 

3 we're not in the land of cynicism, we'll continue 

4 reviewing the KAA opinion and we find the options that 

5 have been identified at the next page: 

6 "Tullow would have several options in this regard." 

7 MR JUSTICE BURTON: Yes? 

8 MR QURESHI: "1. Take out proceedings against the URA 

9 ...(reading to the words)... asset belonging to 

10 Heritage." 

11 MR JUSTICE BURTON: That's what, of course, they could have 

12 done but didn't do. 

13 MR QURESHI: No. 2: 

14 "Wait until the outcome of HOGL ...(reading to the 

15 words)... challenge the agency notice." 

16 MR JUSTICE BURTON: They couldn't afford to do that. That 

17 would take months, if not years. 

18 MR QURESHI: "3. Tullow bring up third-party proceedings 

19 ...(reading to the words)... HOGL commenced against 

20 URA." 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: Which is what they tried to do. Never mind 3.1 

23 and the way of the supplemental agreement. 

24 Your Lordship will recall 3.1: dispute -- 

25 MR JUSTICE BURTON: Yes. 

 

 



Page 57 

 

1 MR QURESHI: -- ringfence, finally Heritage. 

2 MR JUSTICE BURTON: Yes, yes. 

3 MR QURESHI: That's a provision that Tullow seemed free to 

4 disregard -- 

5 MR JUSTICE BURTON: Did they file a third-party notice? 

6 MR QURESHI: They sought to intervene in the proceedings and 

7 join the proceedings and that was rejected. 

8 MR JUSTICE BURTON: By the Ugandan court? 

9 MR QURESHI: Yes. 

10 MR JUSTICE BURTON: I'd forgotten about that. 

11 MR QURESHI: I'll take you to it. 

12 MR JUSTICE BURTON: I'm not sure I ever knew it. 

13 MR QURESHI: "The nature of third party ...(reading to the 

14 words)... Civil Procedure Rules." 

15 Which KAA made on behalf of Tullow subsequently. 

16 "Under this application, Tullow would be looking to 

17 be joined ...(reading to the words)... call for a court 

18 order to that effect." 

19 Not just a signature. 

20 "The principal documents that Tullow would require 

21 ...(reading to the words)... but simply an ancillary 

22 instrument." 

23 If that's the case, then of course it's even worse 

24 for Tullow because the agency notices were served 

25 27 July, 2 December, and what they sought to do by means 
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1 of this fiction is to have a notice served on them on 

2 15 March so as to try and trigger the time period for 

3 indemnification within clause 7 of the sale and purchase 

4 agreement. But this advice, their own advice, is making 

5 it clear that the MOU is not the legal basis for the 

6 opinion, and so when we look at clause 7 of the sale and 

7 purchase agreement, we have to view it within the 

8 context of the advice that Tullow's own lawyers gave. 

9 "In other words, the MOU is not the taxing document 

10 but simply an ancillary ...(reading to the words)... 

11 notwithstanding the MOU." 

12 And then over the page, the third point: 

13 "The question that remains is how Tullow would be 

14 able to enforce the decision of the court in the event 

15 that a decision is made in favour of Heritage." 

16 Again, to use the metaphor that your Lordship 

17 identified earlier yesterday, pigs will fly. 

18 "We advised that upon payment of ...(reading to the 

19 words)... following the settlement of ..." 

20 MR JUSTICE BURTON: That's, of course, one of things that 

21 the claimant is seeking here, but we haven't yet had, 

22 unfortunately for everybody, a final decision in the 

23 arbitration. 

24 MR QURESHI: No, my Lord. So that's the opinion, and if 

25 we're going to be told it's no longer Mr Kabatsi's 
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1 advice on 19 November or 30 November, but it's in fact 

2 Mr Kambona's volte face as reflected in this opinion -- 

3 Mr Mpanga, forgive me -- when one reads it, carefully or 

4 cursorily, one can conclude, with respect, that it is so 

5 heavily caveated as not to provide any basis for the 

6 suggestion that one can say with any degree of 

7 confidence that an opinion had been given that the 

8 notices were valid and binding. That's, with respect, 

9 clear. 

10 My Lord, I'm not sure if this is a convenient 

11 moment? 

12 MR JUSTICE BURTON: It is convenient, thank you very much. 

13 (11.45 am) 

14 (A short break) 

15 (11.55 am) 

16 MR QURESHI: My Lord, I'm going to be concluding very 

17 shortly. Before I do so, just so that we're absolutely 

18 clear in terms of where we get to by the middle 

19 of March, your Lordship has seen the MOU but we can look 

20 at it again if your Lordship will permit me to take you 

21 to the MOU at bundle B1, tab 8. 

22 MR JUSTICE BURTON: Yes. 

23 MR QURESHI: Your Lordship has already seen it embraces the 

24 Government of Uganda, the Ministry of Energy and Mineral 

25 Development, the Ugandan Revenue Authority, Tullow 
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1 Uganda, Tullow Uganda Operations Limited, and it sets 

2 out: 

3 "Agreement reached in respect of the following 

4 ...(reading to the words)... to CNOOC and Total." 

5 We have the text at the bottom of the following 

6 page: 

7 "Now, therefore, it is hereby agreed by the parties 

8 as follows ..." 

9 1.1, 1.2, 1.3, in substantively the same terms as 

10 were reflected in the MOU of December. 

11 MR JUSTICE BURTON: So what's changed? 

12 MR QURESHI: Nothing. Apart from their commercial -- 

13 MR JUSTICE BURTON: Have they got any further benefits out 

14 of this? 

15 MR QURESHI: The Ugandans managed to get more royalty out of 

16 them. If your Lordship looks at the additional bonuses 

17 point, page 143 at 5.3, the Ugandans managed to tweak 

18 the percentages. The Kingfisher licence, there was 

19 a dispute about that in terms of extension. No doubt my 

20 friend will correct -- 

21 MR JUSTICE BURTON: It sounds to me like a fifth little 

22 paper, the differences between the MOU when you say it 

23 was substantially agreed in December, before the advice 

24 had been received, as you see it, and the MOU as it was 

25 finalised. 

 

 



Page 61 

 

1 MR QURESHI: My Lord, yes. But the main point that 

2 I respectfully make and maintain is that in substance, 

3 with regards to -- 

4 MR JUSTICE BURTON: That's right, in substance it's the 

5 same. So you say that insofar as the passage of time it 

6 was because the Government were getting themselves a few 

7 bits and bobs here and there, and they were the ones 

8 who -- it had been signed, apparently, by the claimant, 

9 but it was the Government who you say extracted some 

10 more benefits. 

11 MR QURESHI: (Nods head). 

12 MR JUSTICE BURTON: Right. No doubt the claimants will say 

13 that they didn't enter into the agreement and pay over 

14 the money until they had received -- you criticise it 

15 but at least for the first time it does address the 

16 point -- the Mpanga opinion. 

17 MR QURESHI: To which the answer is: that's not the way in 

18 which the case has been formulated thus far. 

19 MR JUSTICE BURTON: No. 

20 MR QURESHI: Unless it's about to change, it hasn't been 

21 formulated -- 

22 MR JUSTICE BURTON: It's been formulated on the basis of the 

23 Kabatsi advice. 

24 MR QURESHI: The Kabatsi advice. 

25 MR JUSTICE BURTON: But at any rate, there's nothing 
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1 inconsistent with saying, "Well, whether or not we're 

2 entitled to rely on the Kabatsi advice and whether or 

3 not we did, we certainly didn't pay until after we had 

4 received the Mpanga advice", and you say that they 

5 didn't rely on the Mpanga advice because they had 

6 already committed themselves to making a payment months 

7 before. 

8 MR QURESHI: Yes. Your Lordship will see from the evidence 

9 that the material factors for delay are manifest from 

10 the documentation -- 

11 MR JUSTICE BURTON: They are all on the other side. 

12 MR QURESHI: Yes. Twofold: firstly the election; secondly 

13 the extracting value. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: There's nothing in the correspondence that 

16 says: "Yes, we've agreed the deeming. We'll dot the i's 

17 and cross the t's once we've got managed to get an 

18 opinion from our lawyers, or, even better, the URA can 

19 provide us with its own opinion." 

20 MR JUSTICE BURTON: We shall hear Mr Inch and see what he 

21 says about it. 

22 Can you just help me again, a brief point you made 

23 which I didn't fully grasp just before the break about 

24 the document at B1/10 -- no. Yes, B1/10. You say that 

25 this was necessary or had the effect of, or something, 
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1 of getting over, getting around the notice problem in 

2 75A. 

3 MR QURESHI: B1/9, my Lord. 

4 MR JUSTICE BURTON: No, I think it's B1/10. 

5 MR QURESHI: Yes, because this is the document that purports 

6 to be the demand -- 

7 MR JUSTICE BURTON: Yes. 

8 MR QURESHI: -- which triggers the indemnity. 

9 MR JUSTICE BURTON: Yes, not the earlier notices. 

10 MR QURESHI: Yes, as pleaded. As pleaded. 

11 MR JUSTICE BURTON: This is not, of course, the notice -- 

12 this is not the notice itself. This is a liability 

13 under the notices, but of course in the meanwhile -- 

14 remind me, I just want to look at the chronology 

15 attached to the skeleton. Yes, so the first third-party 

16 notice or whatever it was called was the -- 

17 MR QURESHI: 27 July, and the second one was 2 December, 

18 my Lord. 

19 MR JUSTICE BURTON: That's the 108 notice. Now, by the time 

20 of 27 July, that is a 108 notice, so it doesn't matter 

21 about whether there had been a dispute; is that right? 

22 MR QURESHI: According to the claimant's evidence, yes. 

23 MR JUSTICE BURTON: And your evidence? 

24 MR QURESHI: My Lord, it's dealing with a completely 

25 different issue. As soon as a payment has been paid in 
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1 accordance with 103, then there is no scope for 108 to 

2 be engaged on the remainder, because that was the -- 

3 your Lordship will recall -- 

4 MR JUSTICE BURTON: There's the assessment on 6 July. 

5 MR QURESHI: Yes. 

6 MR JUSTICE BURTON: When was the 30 per cent paid? They 

7 paid it on 26 July. 

8 MR QURESHI: Exactly, my Lord. So that was before the 

9 27 July notice was issued -- 

10 MR JUSTICE BURTON: Actually, yes, of course. It says you 

11 paid the 30 per cent deposit, did you? It wasn't that 

12 they paid it on your behalf? 

13 MR QURESHI: They did. 

14 MR JUSTICE BURTON: They paid it on your behalf. 

15 MR QURESHI: It's obviously out of the purchase price of our 

16 interest. 

17 MR JUSTICE BURTON: Oh yes, yes, yes, but so once the 

18 30 per cent had been paid, then a 108 notice was issued 

19 in respect of the balance and it didn't matter that 

20 there had been a dispute under 108. I think that's 

21 right? 108 applies even if there is a dispute because 

22 it's the 108 in respect of the 70 per cent balance? 

23 MR QURESHI: No, my Lord. The expert evidence will 

24 establish that, so far as enforcement execution 

25 processes are concerned, and the evidence -- 
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1 your Lordship has already been taken to it and we'll 

2 take your Lordship to it again -- even the advice being 

3 given by Tullow's own lawyers indicated that once 

4 there's a dispute and payment has been made in 

5 accordance with 103.2, and until final determination, 

6 the authorities aren't in a position to engage with the 

7 enforcement mechanism -- 

8 MR JUSTICE BURTON: I do understand you can't do that in 

9 respect of 106, but why wasn't the 108 completely 

10 invalid on any basis in that case? If it was only in 

11 respect of the 70 per cent, 30 per cent had been paid -- 

12 MR QURESHI: Yes, because the 70 per cent is not due until 

13 it's been finally determined. 

14 MR JUSTICE BURTON: No, but that means on any basis the 108 

15 notice was invalid. 

16 MR QURESHI: Yes. 

17 MR JUSTICE BURTON: On your case. 

18 MR QURESHI: Yes, and that's perfectly consistent with the 

19 scheme of the income tax of Uganda. It's perfectly 

20 consistent. 

21 MR JUSTICE BURTON: But that's a complete answer. I'm not 

22 sure I'd appreciated -- if that's right, that's 

23 a complete answer. There is no valid 108 notice if 

24 a debt's disputed. 

25 MR QURESHI: Yes. 
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1 MR JUSTICE BURTON: Have you pleaded that? 

2 MR QURESHI: Yes. Yes. 

3 MR JUSTICE BURTON: I knew there was a debate about 106, as 

4 to whether there had been a disputed debt where you 

5 hadn't paid the 30 per cent, we'll come to that in 

6 a minute, but 108 is invalid, never mind the question of 

7 possession -- 

8 MR QURESHI: You cannot issue a 108 notice. Once 

9 30 per cent has been paid, the remainder is the subject 

10 of determination. Perhaps, my Lord, the short circuit 

11 to this is perhaps to look at the statutory scheme. 

12 MR JUSTICE BURTON: Never mind the statutory scheme for the 

13 moment. We should look at that, but I'm more concerned 

14 about whether at any time anybody's addressed, certainly 

15 on their side, addressed the fact that the 108 -- 

16 because if what you're saying is right, the 108 notice, 

17 never mind all this tra-lah about possession and escrow 

18 and all that kind of thing, the 108 was invalid because, 

19 if you're right, it wasn't available to be issued once 

20 they had paid the 30 per cent and disputed the 70. 

21 MR QURESHI: Indeed, my Lord. That's exactly the position 

22 that is articulated by Heritage's lawyers, Messrs 

23 McCarthy Tetrault, when a demand was made through to the 

24 sale and purchase agreement and it's pleaded. 

25 MR JUSTICE BURTON: I know that there's a dispute between 
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1 the experts about whether section 108 is intended to be 

2 a security provision as opposed to a payment provision, 

3 but do you want -- we'd better look at this, in that 

4 case, because this is a complete answer to the case if 

5 you're right. The 108 notice was bad in relation to the 

6 283 -- 

7 MR QURESHI: 283. 

8 MR JUSTICE BURTON: You don't need all the tra-lah about 

9 possession and escrow and everything else. Can you just 

10 show me? Yes, Mr Wolfson, do you want to say something? 

11 MR WOLFSON: My Lord, there is a dispute between the experts 

12 on this point. Your Lordship has seen some documents on 

13 this point and the documents your Lordship saw at 903, 

14 core bundle, are relevant to this. They are Mr Inch's 

15 documents, and he'll talk about it in his witness 

16 statements. 

17 Since your Lordship says this is a complete answer, 

18 if it's a complete answer, the true position as a matter 

19 of Ugandan law is that the notice is invalid. That's 

20 not enough for my learned friend. 

21 MR JUSTICE BURTON: No. Well, you have to -- 

22 MR WOLFSON: It's nowhere near enough. 

23 MR JUSTICE BURTON: You have to know it's invalid for that 

24 reason. 

25 MR WOLFSON: Exactly. 
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1 MR JUSTICE BURTON: Was any of the legal advice that I've 

2 been looking at so far directed to that point? 

3 MR QURESHI: I don't want to give evidence but this is 

4 a document your Lordship has already seen. Core 

5 bundle 3/903. 

6 MR JUSTICE BURTON: Yes. 

7 MR WOLFSON: Your Lordship has it: 

8 "So far as the notices are concerned, the background 

9 is that we didn't pay on receipt as, firstly, we didn't 

10 believe originally we had to pay while the tax was under 

11 dispute. I now think that is incorrect. As discussed, 

12 payment is due under 108 even though no tax is payable 

13 by Heritage at this stage until their assessment is 

14 complete and it is in that sense I say ..." 

15 MR JUSTICE BURTON: And had you had legal advice as to that? 

16 MR WOLFSON: Mr Inch is going to give evidence. I'm 

17 concerned -- 

18 MR JUSTICE BURTON: Of course. We don't need to worry about 

19 that, but is that recorded in any written advice? 

20 MR WOLFSON: I'd have to check that. I don't want to give 

21 a wrong answer. Of course, there were lots of 

22 discussions as well. 

23 MR JUSTICE BURTON: Fine. Mr Inch will tell us about it. 

24 But if there was anything in writing which deals with 

25 that -- I've seen, such as there is, about point two, 
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1 the possession point. 

2 MR WOLFSON: Yes. Of course, can I make this very general 

3 point, whether there is something in writing or not, and 

4 whether your Lordship thinks that the Ugandan legal 

5 analysis is frankly good, bad, compelling or indifferent 

6 or worse, actually, although it's very interesting, it's 

7 not the relevant question and your Lordship has that 

8 point. 

9 MR JUSTICE BURTON: Of course I have that point, as long as 

10 I see the basis on which Mr Inch reached this 

11 conclusion. 

12 MR WOLFSON: That's why I'm saying there's no doubt he'll be 

13 asked about that and I'm reluctant always in opening to 

14 anticipate what a witness is going to say. 

15 MR JUSTICE BURTON: That's fine. Now you're going to show 

16 me, Mr Qureshi, the Act, just so that we know what -- 

17 MR WOLFSON: Just also to give your Lordship the reference. 

18 For example, in my expert's report, which of course 

19 your Lordship hasn't read, but in Professor Bakibinga's 

20 report, just to give your Lordship the reference as your 

21 Lordship raised the point, this is a point he deals with 

22 at D1, tab 4, under heading F. 

23 MR JUSTICE BURTON: Yes, I have read parts of this. I'd 

24 remembered it's an issue now as to whether it's 

25 a security or an execution point. What page? 
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1 MR WOLFSON: It's page 7 on the external numbering. I don't 

2 want to go into the detail, but you'll see there's 

3 a dispute between the experts. 

4 MR JUSTICE BURTON: Yes, I see that. 

5 MR WOLFSON: The question as to whether this is or is not 

6 the position as a matter of Uganda law is itself 

7 disputed between the experts. 

8 MR JUSTICE BURTON: Yes, all right. Thank you. So where we 

9 were is I just want to bring these two in parallel. We 

10 have the 268 -- well, 404 starts with an assessment on 

11 6 July. The 30 per cent is paid on 26 July and the 

12 70 per cent is then the subject of the 108 notice on 

13 27 July. You're going to show me, Mr Qureshi, the 

14 provision which you say means that, although it says so 

15 expressly in 106, it has the same effect in 106. Is 

16 that right? 

17 MR QURESHI: Perhaps I can do better than that. Perhaps 

18 what I can do is show your Lordship advice that Tullow 

19 itself received from PricewaterhouseCoopers on section 

20 106 and 108. 

21 MR JUSTICE BURTON: Thank you. 

22 MR QURESHI: Core bundle 3, beginning page 475. 

23 MR JUSTICE BURTON: It must be volume 2. 

24 MR QURESHI: My apologies, volume 2, page 475. Does 

25 your Lordship have this? 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: Your Lordship will note that this is advice 

3 given by PricewaterhouseCoopers Uganda. As I mentioned, 

4 Mr Mpanga was formerly the head of legal services for 

5 PricewaterhouseCoopers Uganda. It was provided by 

6 Tullow as the contemporaneous documentation shows -- 

7 MR JUSTICE BURTON: To the Government? 

8 MR QURESHI: -- through Mr Bitature, the middleman, chairman 

9 of the Ugandan -- 

10 MR JUSTICE BURTON: To show to the Government. 

11 MR QURESHI: Yes. We can see that at page 475, under the 

12 heading "Summary advice and recommendation on the way 

13 forward". 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: "Opinion: URA doesn't have the legal powers to 

16 collect ...(reading to the words)... objected to the 

17 assessment and as a result ..." 

18 MR JUSTICE BURTON: Which paragraph? 

19 MR QURESHI: Page 475, under the heading "Summary advice 

20 ..." 

21 MR JUSTICE BURTON: Yes, yes. 

22 MR QURESHI: I'm apologising to the transcript writers for 

23 speaking so quickly, but: 

24 "In conclusion, based on our detailed discussion and 

25 analysis before, we are of the opinion that currently 
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1 URA does not have the legal powers to enforce collection 

2 of the US$283 million outstanding tax either from 

3 Heritage or any other third party. This is because 

4 Heritage has objected to the assessment and as a result 

5 the tax is now a subject of dispute. 

6 "The fact that Heritage has already paid 30 per cent 

7 of the tax assessed also means that Heritage has met 

8 with its obligations relating to the tax due for payment 

9 of tax as provided in section 103(2) of the ITA. As a 

10 result of this ...(reading to the words)... no 

11 additional tax is due and payable until the objection is 

12 finally resolved." 

13 MR JUSTICE BURTON: Then the argument between the experts is 

14 that 108.1 refers to "due" and 106.1 refers to "due and 

15 payable". 

16 MR QURESHI: My Lord, we can go back, but this is 

17 an argument between the experts here. 

18 MR JUSTICE BURTON: Oh, yes. 

19 MR QURESHI: Not in October 2010 -- 

20 MR JUSTICE BURTON: No. So here we have -- and I think it's 

21 worthwhile trailing this, following this, before Mr Inch 

22 goes in the witness box -- this is in parallel to the 

23 other point which you've shown me, which is their lack 

24 of belief about possession until the second opinion from 

25 Mr Mpanga. He has no belief that 108 entitles you or 
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1 obliges you to pay where there has been a dispute, 

2 according to what he told the English lawyers in -- was 

3 that December or January? 

4 MR QURESHI: January. 27 January 2011. 

5 MR JUSTICE BURTON: Right, that's January. So is there 

6 anything in the written advice which changes that? 

7 Nothing. 

8 MR QURESHI: Not as far as -- 

9 MR JUSTICE BURTON: So you're going to ask about the oral. 

10 MR QURESHI: My Lord, perhaps we ought to finish off so far 

11 as PwC's opinion is concerned. 

12 MR JUSTICE BURTON: Yes, thank you. 

13 MR QURESHI: Page 7. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: Fourth line down, top of the page: 

16 "On the basis of our analysis and interpretation of 

17 section 106 and 108 of the ITA, we are of the view that 

18 the Commissioner cannot lawfully enforce collection of 

19 the 283 outstanding tax from a third party as long as 

20 the tax is still the subject of a dispute." 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: Perhaps we should look at the language of 106 

23 and 108. 

24 MR JUSTICE BURTON: Well, I have just done. 

25 MR QURESHI: We have pleaded this at paragraph 24.3 of the 

 

 



Page 74 

 

1 amended -- 

2 MR JUSTICE BURTON: Well, to -- yes, I follow that. 

3 MR QURESHI: -- defence and counterclaim. 

4 MR JUSTICE BURTON: As Mr Wolfson said, that's a dispute 

5 between the experts now, and that's not a relevant 

6 point. The relevant point is whether they believed that 

7 the notices were valid then, and we got the fact that 

8 they either didn't believe, and agreed to pay without 

9 belief, and that's your case, or did believe, at any 

10 rate by the time they'd got Mpanga's opinion 

11 in February, that there was a possession point which 

12 would justify or oblige them to pay over, but we're now 

13 following the other trail, which is: never mind the 

14 escrow point, 108 can't apply once there's been 

15 a dispute, just like 106 can't apply. 

16 MR QURESHI: (Nods head). 

17 MR JUSTICE BURTON: They had advice from Pricewaterhouse to 

18 that effect. 

19 MR QURESHI: Yes. 

20 MR JUSTICE BURTON: And nowhere else -- what about the 

21 initial legal advice from Mr Mpanga? Did he address 

22 that? 

23 MR QURESHI: My Lord, I'll give you the references, but 

24 certainly so far as my recollection is concerned, there 

25 is no advice -- 

 

 



Page 75 

 

1 MR JUSTICE BURTON: The advice which said a Ugandan court 

2 would never enforce this? 

3 MR QURESHI: Yes. There's no advice saying 108 bites at any 

4 stage. 

5 MR JUSTICE BURTON: Right, but it didn't specifically 

6 address this point when it said: "This notice is not 

7 valid" or whatever it said, "This notice won't wash in 

8 court"? 

9 MR QURESHI: Yes, because the issue there was: well, forget 

10 about PwC, forget about the legalistic approach, what's 

11 a judge going to make of a situation where there's a pot 

12 of cash and a notice has been issued -- effectively, I'm 

13 paraphrasing -- 

14 MR JUSTICE BURTON: Can we unparaphrase? Let's look at his 

15 opinion. It's in core bundle 1, is it? 

16 MR QURESHI: Whose opinion? 

17 MR JUSTICE BURTON: The Mpanga opinion 1. 

18 MR QURESHI: It's the document of 27 August, at 380, 

19 my Lord. 

20 MR JUSTICE BURTON: Yes, got it. 

21 MR QURESHI: It's the middle. 

22 MR JUSTICE BURTON: Page 3 what? 

23 MR QURESHI: 379, forgive me. If your Lordship reads down, 

24 and this is 2 September, so we have PwC 27 September -- 

25 MR JUSTICE BURTON: Here we are: 
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1 "The second line of argument is that Heritage lodged 

2 an objection to the assessment, advised that where 

3 a taxpayer has lodged a notice of objection, the amount 

4 of tax payable ... Heritage complied with ... therefore 

5 no ..." 

6 So they were taking both points and Mpanga addressed 

7 both points there, the escrow point and the payable 

8 point, due and payable point -- hostile to his client's 

9 interests. 

10 Pw do the same, and can you track through to 

11 Mpanga 2 where he comes round on escrow; does he come 

12 round on this point? 

13 MR QURESHI: My Lord, I -- 

14 MR JUSTICE BURTON: Kabatsi doesn't address this point. 

15 MR QURESHI: No, and it's critical -- 

16 MR JUSTICE BURTON: He only half addresses, as you would 

17 say, the escrow point. But what about Mpanga? 

18 MR QURESHI: My Lord, we read it. 

19 MR JUSTICE BURTON: We did, very recently. 

20 MR QURESHI: I can take your Lordship back to it again. 

21 MR JUSTICE BURTON: I have it open, 944. 

22 MR QURESHI: Yes. There's reference to section 108 on the 

23 first page. So far as I can see, this issue is not 

24 considered. 

25 MR JUSTICE BURTON: Right. So it's oral or nothing. 
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1 MR QURESHI: It's all about possession, deeming possession. 

2 MR JUSTICE BURTON: Yes, but I'm saying it's oral advice or 

3 nothing? 

4 MR QURESHI: Forgive me, yes, oral or nothing, yes. 

5 MR JUSTICE BURTON: So, coming back to what I was just 

6 wanting to do, against the background of your explaining 

7 your case about that notice in bundle B1, if we turn up 

8 the chronology again, we have the 108 on 27 July and 

9 that's where it sticks. Then we have the 108/106 -- 

10 MR QURESHI: Tab 7 of B1. 

11 MR JUSTICE BURTON: Yes, and when's that? 

12 MR QURESHI: 2 December, my Lord. 

13 MR JUSTICE BURTON: That was challenged but no 30 per cent 

14 was paid. 

15 MR QURESHI: Yes, we did dispute it. 

16 MR JUSTICE BURTON: Some time in December they challenged 

17 it. They filed an appeal -- you filed an appeal on 

18 31 December? 

19 MR QURESHI: Yes. 

20 MR JUSTICE BURTON: But you also wrote a letter. 

21 MR QURESHI: 29 December. 

22 MR JUSTICE BURTON: Thank you, it's not in the chronology, 

23 I'm adding it in. 29 December, McCarthy -- is that what 

24 they were called? 

25 MR QURESHI: No, K&K, the Ugandan lawyers, my Lord. 
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1 MR JUSTICE BURTON: Right, K&K object. Can I just see that? 

2 MR QURESHI: I can take your Lordship to the letter. 

3 MR JUSTICE BURTON: Yes. Got it. 846. 

4 MR QURESHI: That's right. 

5 MR JUSTICE BURTON: K&K challenge at 846. Is Mr Atherton 

6 going to be able to explain to us -- he's your only 

7 witness? 

8 MR QURESHI: He is, my Lord. 

9 MR JUSTICE BURTON: -- why they didn't pay the 30 per cent? 

10 I suppose they hadn't paid the first 30 per cent, 

11 someone had kindly paid it for them, but there it is. 

12 MR QURESHI: No, my Lord. I'm sure that's the 

13 characterisation that my friend's clients would wish to 

14 adopt. It's not correct. 

15 MR JUSTICE BURTON: Of course, it came out of the 

16 consideration, but they didn't have to put their hand 

17 into their pocket is the point I'm making. At any rate, 

18 they didn't pay the 30 per cent on 29 December. So 

19 I asked the question yesterday, and at some stage, I'm 

20 not looking for an immediate answer, as to whether it is 

21 good enough for the purposes of 106 -- and now I'm going 

22 to ask the same about 108, because I didn't realise that 

23 arose as well -- to object without paying the 

24 30 per cent. I don't think it can be the in the light 

25 of the discussions we have been having. 
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1 MR QURESHI: My understanding is that so far as the 

2 non-payment point is concerned, the URA did not -- 

3 insofar as there was any issue that they could have 

4 made, they didn't make any issue. 

5 MR JUSTICE BURTON: They haven't taken any point but I'm not 

6 sure that matters for me. 

7 MR QURESHI: Then -- 

8 MR JUSTICE BURTON: For me, I need to know whether it's 

9 enough to object on 29 December to render a 106 notice 

10 invalid. The fact is if you had paid the 30 per cent, 

11 the 106 notice would have been only as to 70 per cent, 

12 wouldn't it -- 

13 MR QURESHI: My Lord, our position -- 

14 MR JUSTICE BURTON: -- on the 108 notice, both of them would 

15 only have been -- but you didn't pay the 30 per cent. 

16 If the 108 notice has no impact, or whether it's 

17 challenged or doesn't matter, 106 plainly has an impact 

18 as to whether it's been challenged and I want to know 

19 whether -- you don't need to tell me now, you can tell 

20 me in due course. But still ... 

21 MR QURESHI: My Lord, the point here is of course so far as 

22 this is concerned, this is with respect to 100 million 

23 consideration, 30 million -- 

24 MR JUSTICE BURTON: Yes. 

25 MR QURESHI: -- and so far as the 100 million -- 
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1 MR JUSTICE BURTON: This point may help you. I'm not 

2 suggesting -- I don't know where it's going. All I'm 

3 doing is trying to understand the position. If you 

4 didn't it dispute because you hadn't paid the 

5 30 per cent, then the 106 is alive on the 30 million. 

6 I don't -- 

7 MR QURESHI: This is a question that's addressed by the 

8 experts. Mr Akunobera identifies Ugandan caselaw where, 

9 if an objection is raised, there is a dispute. 

10 MR JUSTICE BURTON: Even if you don't pay the 30 per cent? 

11 MR QURESHI: Yes. Your Lordship will see that in his 

12 evidence. 

13 MR JUSTICE BURTON: You don't have the advantage of the 

14 argument that it's only due and payable as to 

15 70 per cent? To be advised. I think this was one of 

16 the things that I was going to be given a note about, I 

17 can't remember. 

18 MR QURESHI: It was. 

19 MR JUSTICE BURTON: I thought it was. Just coming back to 

20 my question, so we've got then a third party notice, the 

21 108 notice -- I am going to call it the third party 

22 notice -- the third party notice goes forward from 

23 27 July, and it goes forward from 2 December without 

24 a payment of the 30 per cent, what's the impact to be 

25 considered? Both of those, the explanation, whether 
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1 it's a good one, I don't know, is given that they didn't 

2 need to give notice on 37A because you had notice 

3 because the notices were addressed to you. So what is 

4 this point you're making about the impact or non-impact 

5 of B/10 or B/9? B1/9. 

6 MR QURESHI: Now, your Lordship will have seen, of course, 

7 this is a document that's headed "Without prejudice", 

8 that's the first point, and it's a document that's been 

9 solicited by Messrs Tullow. It's been drafted in terms 

10 by Messrs Tullow, and the objective is for this to 

11 constitute the underlying demand that's pleaded. That's 

12 the reason. 

13 At which point we ought to look at the indemnity 

14 provision just to -- 

15 MR JUSTICE BURTON: It also, of course, as Mr Wolfson was 

16 reminding us, reduced the amount of interest that was 

17 due because they waived the interest due in the 

18 meanwhile. It obviously has some important impact. 

19 MR QURESHI: Your Lordship will recall there is 

20 correspondence where Mr Inch was at pains to point out 

21 to Mr Kiiza and the Ugandan authorities that they ought 

22 to be very careful about issuing new notices, new 

23 demands, because of the timetable as a matter of the 

24 Income Tax Act. This is a document that one needs to 

25 look at with a considerable degree of scepticism 
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1 because, as the case is put, as it's pleaded, this is 

2 the foundation for the indemnity claim because this 

3 triggers the entitlement to seek an indemnity as 

4 constituting a demand. 

5 MR JUSTICE BURTON: So they paid up under this and not under 

6 the two earlier notices, on their case? 

7 MR QURESHI: Yes. 

8 MR JUSTICE BURTON: On their case. 

9 MR QURESHI: Yes, on their case. 

10 MR JUSTICE BURTON: Right, and equally on their case (1) it 

11 does away with the need for notice of the earlier two 

12 demands, if there wasn't notice on the earlier two 

13 demands, because there was notice of this one, there was 

14 notice of this? 

15 MR QURESHI: Yes. 

16 MR JUSTICE BURTON: That's the first point, it's going to be 

17 relevant to notice. 

18 MR QURESHI: But that's not a point that's been pleaded, as 

19 I understand it. 

20 MR JUSTICE BURTON: I don't know. I certainly understand 

21 that it's -- I've got it from somewhere that it doesn't 

22 matter that there wasn't notice, if there wasn't notice, 

23 on the first two notices because there was notice of 

24 this one. 

25 MR QURESHI: My Lord, I'll check that. 
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1 MR JUSTICE BURTON: Well, fine. I'm going to write this 

2 down. One, it has from their side relevance to the 

3 question of notice if it was denied there wasn't 

4 sufficient notice, et cetera. Second, plainly, if this 

5 is what they're relying on, they are entitled to say, 

6 aren't they, if it's true, that by 15 March they were 

7 relying on the new advice, if the new advice was any 

8 use, in Mpanga 2, whereas if they'd paid up under 

9 the July and December demands, they couldn't have said 

10 so? 

11 MR QURESHI: No, my Lord, one needs to look at the text. 

12 This is where there's, for want of a better word, some 

13 degree of subterfuge. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: Because if one looks at the critical paragraph, 

16 reference is made to the memorandum of understanding 

17 between Uganda -- 

18 MR JUSTICE BURTON: Sorry, I'm reading page B10. Tab 10. 

19 MR QURESHI: Forgive me, yes. 

20 "Reference is made to the agency notices ..." 

21 MR JUSTICE BURTON: Yes, it's not the memorandum of 

22 understanding, it's the agency notices. 

23 MR QURESHI: I'm sorry, my Lord. 

24 "Reference is made to the agency notices ..." 

25 MR JUSTICE BURTON: Right: 
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1 "Please be advised that objection decisions were 

2 issued rejecting objections made on 6 July and 

3 19 August." 

4 So they've considered and rejected those objections 

5 and now -- and they don't say that it's implicit that 

6 there's been a payment of 30 per cent off the first one, 

7 it's implicit because they're not asking for 434, 

8 they're asking for 313, which is 404 less 70 per cent 

9 and 30 less nothing. 

10 What's wrong -- you said "subterfuge". Where's your 

11 subterfuge? 

12 MR QURESHI: If it's being contended that in fact this is 

13 the document that is to be treated as the trigger for 

14 the -- 

15 MR JUSTICE BURTON: You've told me that that's what they 

16 have pleaded. 

17 MR QURESHI: That's what they're contending. 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: But it's clear from the document itself that if 

20 it's being said that this is the document that gives 

21 rise to the liability, that's not correct. The heading 

22 makes it clear. The liability, insofar as interest is 

23 a liability and we say there never was one, arises under 

24 notices issued under section 108. 

25 MR JUSTICE BURTON: But the notices as reflected by 
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1 subsequent events. The two relevant subsequent events 

2 are, one, that they have considered and rejected the 

3 objection by the taxpayer; two, that the taxpayer has 

4 paid off 30 per cent of the first assessment. So 

5 there's nothing wrong with reflecting those subsequent 

6 events in this demand, but there's no statutory place 

7 for a demand of this kind, is there? The statutory 

8 obligation is to comply with the notices. 

9 MR QURESHI: Yes. 

10 MR JUSTICE BURTON: But they're now making a demand under 

11 the notices as amended, so to speak. 

12 MR QURESHI: My Lord, this is the point that Mpanga et al 

13 opined on on 22 February: "You're not paying pursuant to 

14 the MOU, you're paying pursuant to the law, the 

15 notices." 

16 MR JUSTICE BURTON: The notices as amended -- as reflected. 

17 They have to. If, for example, they had taken notice of 

18 your objections and reduced the tax assessment 

19 accordingly, then they couldn't have gone ahead on those 

20 notices, so they say, "We've taken into account and 

21 rejected the rejections", and what's more, out of the 

22 goodness of their heart, they're not claiming interest 

23 back from the date of the notices. Well, we won't waste 

24 time on it now. I think may be quite important as to 

25 where the claim arises, at least from the point of view 
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1 of notice, interest and timeousness of the advice. 

2 MR QURESHI: My Lord, it's very important here to consider 

3 the rationale -- the purpose of the indemnity provision 

4 and how it is potentially engaged, particularly with 

5 reference to what we identified as the condition 

6 precedent notice. 

7 MR JUSTICE BURTON: Yes. 

8 MR QURESHI: Because, as we are all aware, there are time 

9 limits in statutes in different jurisdictions which are 

10 often draconian when it comes to -- 

11 MR JUSTICE BURTON: But they weren't here. I think there 

12 were seven years or something here. 

13 MR QURESHI: Yes. 

14 MR JUSTICE BURTON: The only time limit point, of course, is 

15 the time within which notice must be given. 

16 MR QURESHI: Yes. 

17 MR JUSTICE BURTON: There it is, to be considered. But, of 

18 course, you throw in the point that this document was 

19 drafted by them. 

20 MR QURESHI: Yes. 

21 MR JUSTICE BURTON: But, unless it has some impact on your 

22 collusion points, that's neither here nor there at the 

23 end of the day on the contract. 

24 MR QURESHI: When one looks at this document, it's drafted 

25 as it has been drafted, and we can see this from the 
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1 contemporaneous documentation. Because it's 

2 an inference that it's manifestly capable of being 

3 drawn, there is a recognition of the need to give notice 

4 pursuant to the indemnity and the trigger for that 

5 notice, and this is the document that provides that 

6 trigger. It's a recognition not on the part of the 

7 Ugandan authorities, it's on the part of the parties 

8 seeking to be indemnified. 

9 MR JUSTICE BURTON: If one hadn't seen a memorandum of 

10 undertaking and seen what you rely on as showing that 

11 they had agreed to make this payment way back 

12 in December, they hadn't seen it. There's nothing 

13 per se odd with the situation in which the notices are 

14 issued, they have some negotiations with you and they 

15 look at your objections but they reject it; they have 

16 some negotiations with them and then they say, "Well, 

17 look, we won't make interest run back to those original 

18 notices in the light of the fact there's been bona fide 

19 negotiations meanwhile. We'll now issue a fresh demand 

20 based on those notices", and I doubt very much that any 

21 court would consider that this was an ultra vires demand 

22 in those circumstances. They would say this is the 

23 concatenation, the combination, the finalisation of the 

24 claims in the two third-party notices less the 

25 30 per cent. I don't know. Anyway, to be considered. 
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1 Thank you. 

2 MR QURESHI: Your Lordship has already pointed out that this 

3 does not have the features of, characteristics of, 

4 a demand in accordance with statute. It's not. 

5 MR JUSTICE BURTON: Right. 

6 MR QURESHI: That's the point that we respectfully observe 

7 Mpanga opined on on 22 February. When I said 

8 "subterfuge", it is subterfuge because the whole point 

9 is to gloss over the problem facing Tullow with regards 

10 to failure to notify on the 27 July, 2 December notices, 

11 and the answer is, "Well, you were copied on them". 

12 MR JUSTICE BURTON: Yes. There's no sign of any worry about 

13 that anywhere, of course. There may be, but that's part 

14 of something that's been redacted, although I doubt it, 

15 but there's no sign of, "Oops, golly, we haven't given 

16 notice so we'd better create a new notice to achieve the 

17 giving of notice". There's no sign that that was what 

18 was in mind. It's relied on now, of course. 

19 MR QURESHI: There are two points. The first point is 

20 you've seen extracts from advice heavily redacted. 

21 Undoubtedly it's within the realms of possibility that 

22 some of the advice relates to notice -- 

23 MR JUSTICE BURTON: I would have thought that that would 

24 have not complied with the redaction orders that I made 

25 because I only allowed redaction -- sorry, I disallowed 
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1 redaction in respect of anything -- we have the words 

2 somewhere -- which had anything to do with the tax 

3 claim -- 

4 MR QURESHI: Would it be -- 

5 MR JUSTICE BURTON: -- and notice would have something to do 

6 with the tax. 

7 MR QURESHI: Perhaps Mr Wolfson can answer that question. 

8 MR JUSTICE BURTON: Exactly. The claimant's solicitors have 

9 heard what you've said and, no doubt, if they -- I'm not 

10 going to insist on an answer now. If there's been any 

11 redaction on any questions relating to the giving of 

12 notice under the indemnity agreement, that will need to 

13 be justified. 

14 MR WOLFSON: The position is this. We'll obviously come 

15 back with a more considered approach. I just wanted to 

16 show -- I know your Lordship made an order -- which I 

17 wasn't at the hearing, that Mr King should do a witness 

18 statement together with the exhibits. We haven't put it 

19 in the bundle; this is the work that was done. There's 

20 obviously a lot of detailed work. I wouldn't want 

21 your Lordship to think that we did anything other than 

22 a thorough job, but I'll come back to you specifically 

23 on the point -- 

24 MR JUSTICE BURTON: Oh, no, absolutely. While you're on 

25 your feet, let's just look at the order or the limit of 
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1 the redactions. Here we are, I happen to have opened 

2 it. It's tab 23: 

3 "All sources relating to, one, the liability of the 

4 first defendant who paid tax; two, the restriction 

5 accomplice of sections 106 and 108 ..." 

6 Tab 23. 

7 MR WOLFSON: Of A? 

8 MR QURESHI: We have it here. 

9 MR JUSTICE BURTON: "... the application of section 106 and 

10 108 and the validity of the notices served dated 27 July 

11 and 2 December. The claimant shall disclose ...(reading 

12 to the words)... tax act and the validity of the 

13 notice ..." 

14 I'm not going to waste time now. You must have 

15 a think, Mr Wolfson, as to, first of all, whether there 

16 are any documents in which consideration has been given 

17 as to whether a fresh notice of March should be issued 

18 because that would solve problems, if there were any, 

19 about the failure to give notice, if there has been 

20 failure to give notice, in relation to the original two 

21 notices, or -- well, actually, there we are. If there 

22 are such documents, whether that falls within unredacted 

23 privilege. 

24 MR WOLFSON: Yes. Just looking at the way paragraph 2 is 

25 phrased, it wouldn't appear to fall within any of those, 
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1 but we can give your Lordship more detail. 

2 MR JUSTICE BURTON: It wouldn't, and in any event I suppose 

3 what I'm also speculating is that I doubt very much -- 

4 maybe there was some legal advice given about that. 

5 You'll have to think about, if there was legal advice, 

6 whether that's something that's covered by the 

7 privilege, blah di blah di blah. But what is clear is 

8 there's no disclosure of any legal advice in which 

9 there's been discussion between Mr Inch and Mr Murray or 

10 whoever else, Mr Martin, about the fact that you hadn't 

11 given notice, if you didn't -- 

12 MR WOLFSON: Yes. 

13 MR JUSTICE BURTON: -- in respect of the original two 

14 third-party notices, and you'd better now give notice of 

15 a fresh demand. 

16 MR WOLFSON: I suspect this will be covered in the evidence 

17 and we'll see where we get to. 

18 I don't know my learned friend has finished and we 

19 can call the witness? 

20 MR JUSTICE BURTON: Are you done? 

21 MR QURESHI: My Lord -- 

22 MR JUSTICE BURTON: We'll need a purple passage. Why don't 

23 you conclude with a (inaudible). 

24 MR QURESHI: I blush now, my Lord. 

25 So far as the contractual indemnity is concerned, 
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1 what my friend has sought to do is elevate the burden 

2 imposed upon the defendant to a level which, whilst 

3 convenient for the claimant, is not sustainable upon 

4 proper reading of clause 7. Clause 7 of the indemnity, 

5 when read in its proper context, which includes the 

6 definition section, requires that a tax claim has been 

7 made from which it appears -- we say that's the 

8 objective standard -- that a liability for taxes will 

9 fall -- there's nothing about it being fanciful or 

10 arguable -- its validity as a matter of law, objectively 

11 justifiable position when the issue is considered. And 

12 7.2 of the indemnity identifies "responsibility" as 

13 follows -- 

14 MR JUSTICE BURTON: That's where your "appears" comes from. 

15 You were criticised -- not criticised, but the issue was 

16 raised yesterday as to the middle way. 

17 MR QURESHI: Yes. 

18 MR JUSTICE BURTON: That there was or there wasn't or it 

19 "appears", and you've got "appears" from the tax -- 

20 MR QURESHI: My friend's answer is: well, you don't get tax 

21 claim referred to in 7.2 so the definition of tax claim 

22 doesn't really bite so far as 7.2 is concerned, as 

23 I understand his argument. So we have, of course, 

24 a tax -- 7.2 refers to transfer, non-transfer taxes 

25 arising in respect of a transaction. Then we have 7.2: 
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1 "The seller shall be solely responsible for the 

2 determination of ...(reading to the words)... in the 

3 event that a non-transfer tax ..." 

4 MR JUSTICE BURTON: This is the crucial part: 

5 "In the event that any non-transfer tax is charged 

6 to buyer." 

7 MR QURESHI: Yes: 

8 "The seller shall in each case pay to the buyer an 

9 amount equal to such tax." 

10 So, charge -- 

11 MR JUSTICE BURTON: Yes, what do you say? There's no 

12 definition of "charge". 

13 MR QURESHI: My Lord, we respectfully observe that "charge" 

14 can only mean validly imposed, validly sought. 

15 MR JUSTICE BURTON: Why not "claim"? Because the "claim" 

16 word is used in 7.3 as effectively identical, isn't it? 

17 "In the event that any non-transfer tax is charged, 

18 the seller shall pay, the indemnity ...(reading to the 

19 words)... on or before the date ..." 

20 Blah di blah. Anyway, there it is. To be 

21 discussed. But you say it has to be a valid charge. He 

22 says -- I don't know about fanciful or any of the other 

23 kinds. He says, as I understand it, it has to be 

24 a claim made. There was a claim made here and he 

25 accepts that if he knew that it wasn't due, then he 
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1 wasn't entitled to pay. But only if he knows. I didn't 

2 think there was any dispute about that. 

3 MR QURESHI: No, my Lord, that's not how we put the case. 

4 It's not been pleaded in that way. The pleading has 

5 identified the -- there are three levels and we 

6 respectfully observe that even if one adopts the 

7 approach of the high thresholds that my friend seeks to 

8 advance, the evidence establishes -- 

9 MR JUSTICE BURTON: Oh, I understand that. That's what 

10 you've been pressing me on since yesterday. 

11 MR QURESHI: It's formal substantive validity as a matter of 

12 law. It is, objectively, a sustainable, ascertainable 

13 position that there is a tax claim that has a basis in 

14 law. And then, of course, you have the claimants' high 

15 point, which is a demand is made, but it can't possibly 

16 be a demand if you know it's not genuine, but a demand 

17 is made, and let's call it a purported demand, in 

18 circumstances where there is actual knowledge that the 

19 demand has no validity. 

20 MR JUSTICE BURTON: Right. They accept that, but how do you 

21 formulate the middle ground, if there is a middle 

22 ground? 

23 MR QURESHI: The middle -- 

24 MR JUSTICE BURTON: They say there is no middle ground, it's 

25 either claimed or charged, in which case they must pay 
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1 up unless they know that it's not due or know that it's 

2 a bogus demand or know that there's no legal basis on 

3 which they don't have to pay. Is there a halfway house 

4 that they aren't entitled to an indemnity if -- if what? 

5 Allusion(?) we're leaving aside, that's a special 

6 defence -- 

7 MR QURESHI: Your Lordship asks where do we get the phrase 

8 "appears from". 

9 MR JUSTICE BURTON: I see where you get the phrase from, but 

10 filter it in for me. 

11 MR QURESHI: My Lord, how is a situation apparent? 

12 A situation is apparent if the situation is examined 

13 externally on an objective basis. 

14 MR JUSTICE BURTON: So "charge" means "claim". "Claim" is 

15 a tax claim, and a tax claim must be one from which 

16 it -- well, it means a document, which there was, from 

17 which it appears there's a liability, so you say 

18 objectively appears? Does it mean 50 per cent, better 

19 than 50 per cent, from which on the balance of 

20 probabilities a liability for taxes will fall on the 

21 buyer? 

22 MR QURESHI: My Lord, we respectfully observe that "from 

23 which it appears" appears, upon proper examination 

24 within its context, namely the applicable law, that 

25 consequentially a liability for taxes will fall, namely 
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1 that one is satisfied that liability -- 

2 MR JUSTICE BURTON: 51 per cent satisfied? 

3 MR QURESHI: My Lord, yes. Because if one is looking at 

4 reasonableness -- the starting point is it must be valid 

5 as a matter of law and then it appears -- "appears", we 

6 respectfully observe, can only mean an objective 

7 standard because, in the context of an indemnity 

8 provision, this is a provision that's going to have to 

9 be scrutinised in circumstances where -- 

10 MR JUSTICE BURTON: Is there a difference between legal 

11 scrutiny and factual scrutiny? There might be, on what 

12 we've been discussing now. If, on any basis, 108 

13 doesn't apply if there's been a dispute, then it doesn't 

14 appear that a liability will fall on the buyer. 

15 MR QURESHI: Yes. 

16 MR JUSTICE BURTON: Factual dispute: the tax may be 

17 calculated wrong; there's a dispute about whether what 

18 we have is or is not in our possession. It's to be 

19 discussed. Yes, thank you. Right? 

20 MR QURESHI: So, we respectfully observe, it's not right to 

21 characterise the defendant's position as being one where 

22 there isn't the objective standard advanced, that's been 

23 pleaded, and we respectfully observe that it's perfectly 

24 consistent with the operation of the indemnity 

25 provision. 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: My Lord, so far as the interplay between 3.1 

3 and 7 is concerned, your Lordship heard yesterday how my 

4 learned friend sought to narrow the ambit of 3.1 with 

5 reference to dispute. 3.1, the supplemental agreement. 

6 MR JUSTICE BURTON: Yes, yes. 

7 MR QURESHI: Even if one adopts that extremely narrow 

8 approach, we will see in the evidence, as we get to it 

9 very shortly, that the claimants either disregarded or 

10 ignored even that extremely narrow approach, so when 

11 one's looking at interpretation of 3.1(a), we 

12 respectfully observe that the interpretation that's 

13 contended for by the claimant is -- 

14 MR JUSTICE BURTON: All right, let's assume that, that it's 

15 a narrow effect and all it meant is that if there was to 

16 be a claim, you were the ones who were to the -- or 

17 a dispute, you were the ones who had the right to 

18 conduct it, and let's assume that, on that narrow 

19 interpretation, they were nevertheless in breach of 

20 3.1(a) by virtue of what they did. What's the effect of 

21 that? Why does that oust the indemnity? Or, in 

22 particular, why does it oust 3.6(b) or whatever -- 

23 7.6(b), if it does? Again, we don't need to answer 

24 these now. 

25 MR QURESHI: I can seek to address it as follows. The 
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1 scheme of the tax act of Uganda, as your Lordship has 

2 seen from the PwC opinion sent in September and the 

3 Mpanga/Kambona opinion of 2 September, is one that is 

4 clear, intelligible, we respectfully observe. We have 

5 the statutory provisions at the back of our skeleton at 

6 tab 4, but there's no need to take your Lordship to 

7 them. The simple fact of the matter is that once the 

8 escrow payment had been made, the matter was in dispute 

9 and, as the opinions themselves have demonstrated, 

10 sections 106 and 108 was not engaged. 

11 So all matters relating to Heritage's tax advice 

12 were matters that were going to be, if one properly 

13 applied the ITA, outside the scope of any potential 

14 input on the part of Tullow. What Tullow sought to do 

15 was to sidestep the escrow arrangement, sidestep 3.1 

16 and, through its course of conduct with the Ugandan 

17 Government, seek to place itself in a position where it 

18 could seek to invoke the indemnity. 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: What's said is, "We didn't have to give you 

21 notice and ultimately we didn't have to do so because we 

22 can invoke 7.6(b), regard to our financial commercial 

23 interest. 

24 That particular provision needs to be looked at with 

25 some degree of scepticism because it's the kind of 
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1 provision that could be invoked in a way which would 

2 effectively sabotage 7.5(b) because the party seeking 

3 indemnity would be able to contend that its commercial 

4 interests would have been harmed. 

5 MR JUSTICE BURTON: Yes. 

6 MR QURESHI: But in this case what we have is not a harm to 

7 commercial interest but a gain. The consideration that 

8 was proffered in respect of the gain for Tullow's 

9 commercial interests was a payment made to the Ugandan 

10 authorities in circumstances which we -- 

11 MR JUSTICE BURTON: Well, the business or financial 

12 interests of Tullow was to keep Uganda sweet, and it's 

13 a slightly unusual clause, 7.6(b), but there it is. And 

14 if in their reasonable opinion they -- any action is 

15 likely to affect adversely thereby business or financial 

16 interest, they didn't need to do it. 

17 MR QURESHI: The problem here again, my Lord, is as follows. 

18 If what we have is the creation of a set of 

19 circumstances which lead to the triggering of the 

20 indemnity and we know that the side letter was one of 

21 the sticking points for the MOU to have been signed, 

22 then it's extremely artificial for the claimant to seek 

23 to rely upon, as it were, a blocker on notice with 

24 reference to its business or financial interests in 

25 circumstances where it solicited. 
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1 MR JUSTICE BURTON: I can see entirely your point that 

2 7.6(b) would justify them not taking action which you 

3 otherwise asked them to take, if they thought that those 

4 would damage their business or financial interests. 

5 That there's a difference between that and actions which 

6 they took, not at your request, which they say were 

7 being done in their business or financial interests, 

8 which, on the face of it, were not protected by 7.6(b). 

9 I can see that argument. What I don't see is how, if 

10 there is a breach of 3 by going beyond what they were 

11 supposed to do and leaving it to you, it disentitles 

12 them to rely on 7.6(b), if they're otherwise entitled to 

13 rely on it. 

14 MR QURESHI: My Lord, 7.6(b), what we're not in the realms 

15 of is a situation in which there's a trade-off between 

16 the purported tax liability of Heritage and the business 

17 or financial interests of Tullow. What we have here is 

18 a negotiation which leads to the acquisition, we 

19 respectfully observe, of significant business or 

20 financial interests. 

21 MR JUSTICE BURTON: Yes. 

22 MR QURESHI: That's the first point. Second point is what's 

23 contemplated in this clause is the -- because of the 

24 interaction between giving notice and contest 

25 proceedings, what's contemplated here is a party that 
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1 has given notice or is in the position where it's 

2 considering giving notice concluding that business 

3 disruption, an adverse effect in the host state, would 

4 be damaging to its business or financial interests. 

5 That's what the clause is seeking to catch. 

6 MR JUSTICE BURTON: We can discuss it another time, but can 

7 I ask you, if you're able to tell me this, assume that 

8 there's been a breach of 3.1 in the sense that they have 

9 not left it to you to conduct the dispute but have, in 

10 some way, conducted the dispute themselves and thus been 

11 in breach of 3.1(a), but it's short of collusion 

12 because, of course, collusion may not work in the 

13 indemnity sphere. We have that argument to come. 

14 But what is the effect of a breach of 3.1(a)? At 

15 the moment I don't see why it and how it disentitles 

16 them to rely on 7.6(b) or anything else. What's the 

17 impact of a breach of clause 3? 

18 MR QURESHI: My Lord, we respectfully observe as follows. 

19 The sale and purchase agreement of 26 January 2010 is 

20 a standard agreement. As my friend pointed out, there 

21 was no negotiation over clause 7. Because of the 

22 pre-emption right was invoked and implied, they had to 

23 take it or leave it on the basis of the agreement 

24 between Heritage and ENI. There was a negotiation but 

25 the clauses -- 
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1 MR WOLFSON: Between Heritage and ENI? 

2 MR QURESHI: Yes. They were not involved in any negotiation 

3 of terms. 

4 MR JUSTICE BURTON: No. 

5 MR QURESHI: Negotiation of terms plainly took place when 

6 the supplemental agreement was entered into and the 

7 supplemental agreement plainly intended to amend the 

8 sale and purchase agreement. That's what's said at -- 

9 MR JUSTICE BURTON: Well, it doesn't amend it. It's not 

10 notwithstanding, is it, so to speak. So if there's 

11 something which is in the SPA which is inconsistent with 

12 3.1(a), it goes, but I don't at the moment see why 7.6 

13 is inconsistent with 3.1(a). Anyway, there it is. To 

14 be considered. 

15 MR QURESHI: Your Lordship has seen the supplemental 

16 agreement. Your Lordship has seen the recitals to the 

17 supplemental agreement. Recital A, which refers in 

18 terms to the supplemental agreement being supplemental 

19 to amending the sale and purchase agreement. 

20 Your Lordship has seen that. B1. 

21 MR JUSTICE BURTON: Of course I know where we are. I'm just 

22 looking for the word "amend". 

23 MR QURESHI: It's in recital E. 

24 MR JUSTICE BURTON: Thank you. 

25 MR QURESHI: B1, tab 3, recital E: 
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1 "In order to facilitate the satisfaction of the 

2 condition ...(reading to the words)... proceed to 

3 closing ..." 

4 MR JUSTICE BURTON: I've seen the word "amend" in the last 

5 line. Yes, thank you. Anyway, I think one of the 

6 papers I was going to get -- 

7 MR WOLFSON: Yes, exactly. 

8 MR JUSTICE BURTON: -- was the impact on both sides' cases 

9 of 3.1 on 7. 

10 MR QURESHI: Yes. My Lord, I notice it's 1 o'clock. 

11 MR JUSTICE BURTON: Yes. 

12 MR QURESHI: And I've concluded. 

13 MR WOLFSON: I'm grateful. Of course, your Lordship 

14 appreciates that clause 4 of the payment does amend the 

15 (inaudible). We'll come to that. 

16 There is one point -- I'm sorry to delay your 

17 Lordship -- oh, sorry. 

18 MR JUSTICE BURTON: Just a second. Clause 4 is 

19 an amendment -- 

20 MR WOLFSON: Yes, it's a clear amendment of the 

21 (overspeaking) -- 

22 MR JUSTICE BURTON: Yes, I thank you. You were going to say 

23 something? 

24 MR WOLFSON: And 6 is headed 'amendment'. 

25 There was an important exchange between 
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1 your Lordship and my learned friend as to how my learned 

2 friend put his case on what we might call the second 

3 point; we know what we're talking about. I only raise 

4 this because the [draft] transcript -- and I make no 

5 criticism -- doesn't record what I heard and what my 

6 learned friend heard, and it's important we get this 

7 right. 

8 My learned friend is recorded on the [draft] 

9 transcript as saying this -- your Lordship makes 

10 an interjection, it's at the bottom of page 91, start of 

11 page 92. 

12 My learned friend says: 

13 "No, it's formal substantive validity as a matter of 

14 law." 

15 That's sort of limb one. And then he says on the 

16 [draft] transcript: 

17 "It is objectively an ascertainable position that 

18 the tax claim has a basis in law." 

19 But I heard "sustainable" and so did my learned 

20 friend -- my learned junior. Perhaps my learned friend 

21 could just clarify whether his case is "objectively 

22 ascertainable positions" or "objectively sustainable 

23 positions", because there is obviously a difference 

24 between them. That's why I rise. 

25 MR QURESHI: My Lord, to arriving at a position that's 
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1 sustainable it has to be ascertainable, so sustainable 

2 encompasses ascertainable, but I did say "sustainable". 

3 MR WOLFSON: I'm grateful, thank you. 

4 MR JUSTICE BURTON: Good. 2.05. Thank you very much, and 

5 we'll be calling your first witness. 

6 MR WOLFSON: My Lord, yes. 

7 (1.05 pm) 

8 (The luncheon adjournment) 

9 (2.05 pm) 

10 MR JUSTICE BURTON: Yes. 

11 MR WOLFSON: My Lord, I call Mr Martin. 

12 MR ALLAN GRAHAM MARTIN (affirmed) 

13 Examination-in-chief by MR WOLFSON 

14 MR JUSTICE BURTON: Do sit down, or what you can do is stand 

15 up occasionally if you feel like it just to stretch your 

16 legs. 

17 A . Thank you, my Lord. 

18 MR JUSTICE BURTON: But that's not an amplifier. That's 

19 just recording what you're saying, so do speak up so 

20 that everybody in court can hear what you say. 

21 MR WOLFSON: My Lord, I should just point out the gentleman 

22 sitting to Mr Martin's right is from Ashurst, simply to 

23 help Mr Martin with the bundle. 

24 MR JUSTICE BURTON: No, of course, very helpful. I don't 

25 quite know what I want to do about easing my sight 
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1 lines. I think I'll move this out of the way. (Pause). 

2 Yes. 

3 MR WOLFSON: Mr Martin, for the record, could you confirm 

4 your name, please? 

5 A . A llan G raham Martin. 

6 Q. You should have in front of you bundle C, and turn, 

7 please, to tab 3. I hope you should find a copy of your 

8 witness statement? 

9 A . Yes. 

10 Q. Can you confirm, please, your signature at page C/103? 

11 A . Yes. 

12 Q. I understand you have a few clarifications to make. If 

13 we can try and take them in order in the witness 

14 statement. If you could, please, turn to paragraph 18, 

15 you say there you're a solicitor of the senior courts of 

16 England and Wales with over 30 years' experience of UK 

17 and international corporate and energy transactions. 

18 Can you explain to the court in which country you 

19 first qualified and when that was? 

20 A . I first qualified in Scotland as a lawyer in 1978. 

21 Q. When did you qualify as a solicitor in England and 

22 Wales? 

23 A . In 1993. 

24 Q. If you could, please, turn through to paragraph 155, in 

25 the first sentence you say this: 
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1 "Things had become so serious at that stage [this is 

2 end of August 2010] that we asked the British Foreign 

3 Secretary, William Hague, to intervene personally and 

4 contact President Meseveni." 

5 I understand you'd like to clarify precisely where 

6 the idea for Mr Hague's involvement originated? 

7 A . Yes, when I re-read the witness statement, I got the 

8 sense that it would be taken that Tullow asked William 

9 Hague to intervene. I t was actually the suggestion of 

10 Martin Shearman, the U K H igh Commissioner in K ampala, 

11 who suggested that, as M r Hague was about to have 

12 a discussion with the President, if there was anything 

13 he would like him to say on our behalf, then he could 

14 try and make that happen, which he did. 

15 Q. If you could now turn, Mr Martin, please, to 

16 paragraph 170, you'll see that preceding that 

17 paragraph is a section heading: 

18 "Section P: Draft MOU and discussions with Heritage 

19 in September 2010." 

20 I understand there's a correction you want to make 

21 to that? 

22 A . I think this should have read " Draft M O U and discussions 

23 with the G O U in September 2010. "  

24 MR WOLFSON: It's the heading above paragraph 170, my Lord. 

25 MR JUSTICE BURTON: Thank you. 
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1 MR WOLFSON: Mr Martin, if you could now turn, please, to 

2 paragraph 195, in the middle sentence of paragraph 195, 

3 you refer to Minister Bbumba, whom you describe as 

4 a former Minister of Finance, and I understand there's 

5 a correction to that. 

6 A . Yes, she was actually the former Minister of Energy. 

7 Q. Instead of "Finance", it should say "Energy". 

8 At paragraph 220, I understand that there's a date 

9 which has gone awry. 

10 A . Yes. On the very last line of that page it should be 

11 7 April 2011 rather than 2010. 

12 Q. So it's the first sentence of paragraph 220, the bottom 

13 of that page, "7 April 2010" should be "7 April 2011". 

14 Lastly, Mr Martin, in paragraph 231, in the last 

15 sentence you say there -- this is on page C?101: 

16 "Based on this timetable, ramp-up of major 

17 production should commence in 2016." 

18 A . I t should be 2017. 

19 Q. That should be 2017. 

20 Mr Martin, taking those corrections into account, 

21 can you now confirm that this witness statement is true 

22 to the best of your knowledge and belief? 

23 A . Yes, I can. 

24 MR WOLFSON: My learned friend will have some questions for 

25 you. 
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1 MR JUSTICE BURTON: I just have one question, if I may, 

2 before he does. At paragraph 209, you refer to the fact 

3 that Heritage was concerned that Tullow would seek to 

4 withhold outstanding payments on the strength of the 

5 notices, and then you give various examples as to the 

6 claimant. You didn't, in fact, withhold any such 

7 payments and can you just -- I don't think you deal with 

8 it anywhere in your witness statement. I would be quite 

9 grateful to know the answer. Can you tell me why you 

10 didn't or how you felt that you were able to make those 

11 payments, notwithstanding the existence of the notices 

12 or whether the notices had any relevance? 

13 A . W e were under quite some commercial pressure, my Lord. 

14 There were ongoing operations and we felt that it would 

15 pre judice those ongoing operations, under which we were 

16 paying cash calls, to pay the Government rather than 

17 Her itage, so we decided to pay Her itage, and there was 

18 also the question of a Standard Chartered Bank guarantee 

19 that we were seeking to have returned, and we felt that 

20 by not paying H er itage, we would pre judice the return of 

21 that bank guarantee, which was very important to us for 

22 other banking reasons. 

23 MR JUSTICE BURTON: So is it that you thought they were 

24 covered by the notice but didn't nevertheless pay it or 

25 you didn't pay attention to the notice or you did know 
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1 they were covered by the notice but it was commercially 

2 important for you to make the payments anyway? 

3 A . I think , my Lord, we felt they were probably covered by 

4 the notices but we felt the commercial pressures were 

5 such we needed to pay H er itage. 

6 MR JUSTICE BURTON: Thank you. 

7 Cross-examination by MR QURESHI 

8 MR QURESHI: Mr Martin, good afternoon. Are there any other 

9 corrections you wish to make to your witness statement? 

10 A . No. 

11 Q. Any clarifications? 

12 A . No. 

13 Q. Mr Martin it's correct that you've been a legal 

14 practitioner for 30 years plus, isn't it? 

15 A . Yes. 

16 Q. And in this jurisdiction a solicitor of the Supreme 

17 Court of England and Wales for 20 years? 

18 A . Yes. That's r ight. 

19 Q. With regards to Tullow, you have been an adviser for 

20 Tullow for quite some time. You first became legal and 

21 commercial director of Tullow Oil in 1997; is that 

22 right? 

23 A . That's r ight. 

24 Q. And you've been general counsel since 2004? 

25 A . Yes, that's correct. 
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1 Q. So far as Tullow's approach to business, is it fair to 

2 say it places the utmost emphasis upon transparency? 

3 A . Yes, I think it is. 

4 Q. So far as Tullow's approach to business, is it fair to 

5 say that it places the utmost importance upon ethical 

6 business? 

7 A . Yes. 

8 Q. Is it fair to say that in its approach to business, it 

9 places the utmost importance on compliance with the law? 

10 A . Yes. 

11 Q. And is it also fair to say that in your course of 

12 dealings with your commercial parties, you place the 

13 utmost importance on acting truthfully and honestly? 

14 A . Yes. 

15 Q. Could I ask you, Mr Martin, to refer to the bundles. 

16 My Lord, at this juncture I ought to point out that 

17 not all of the documents that I intend to refer to, in 

18 fact a large number of them, are in the core bundle. 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: I can give your Lordship the reference to the 

21 core bundle if you wish, or it may be easier just to go 

22 to -- as you wish. 

23 MR JUSTICE BURTON: It wouldn't; rather the reverse. I'm 

24 happy, of course, for you to give the E bundle 

25 references, but if it's in the core bundle as well and 
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1 you have the core bundle reference, can you please give 

2 both references, and I think you'll find that, unless 

3 it's something terribly immaterial, like you're only 

4 drawing the attention of the witness to that in order to 

5 clarify something else, I will be transferring it as we 

6 go along into the core bundle and invite anyone else who 

7 wishes to do so to do the same thing. 

8 MR QURESHI: I'm grateful, my Lord. 

9 Very helpfully, there's somebody sitting next to you 

10 to assist you with the documentation. Look at the 

11 document at volume E1, page 50, please. 

12 MR JUSTICE BURTON: Is this in the core? 

13 MR QURESHI: It's not in the core. 

14 MR JUSTICE BURTON: Thank you, that's all I need to know. 

15 MR QURESHI: Mr Martin, you see this is an email from 

16 Mr Aidan Heavey, have I pronounced it correctly? 

17 A . Yes. 

18 Q. Dated 17 January 2010 to Mr Tony Buckingham, marked, 

19 "Private and confidential": 

20 "Hi Tony. As you may have gathered by now, we 

21 issued the pre-emption notice this morning. I hope you 

22 feel this is good news for us as our interests are now 

23 very much aligned. It is in both our interests to get 

24 you your payment ASAP and get agreement on the taxation. 

25 As you may be aware, we have an agreed plan with the 
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1 President and this could still include ENI with whom we 

2 have a good relationship ...(reading to the words)... 

3 I understand from Graham Martin, who had a chat with 

4 Brian Smith, that you were very suspicious of our 

5 motives. We have had a good relationship for a long 

6 time ..." 

7 Was that a truthful assessment: "We have had a good 

8 relationship for a long time"? 

9 A . " Partnership " , it says. 

10 Q. Partnership, forgive me. 

11 A . That was M r H eavey's view . I'm not sure if he's 

12 refer r ing to " we " , Tullow and H er itage, or " we " , Tony 

13 and A idan. 

14 Q. I see. "... and we value our partnership", would you 

15 make the same distinction, whether this is Mr Heavey qua 

16 Tullow or Mr Heavey qua Mr -- 

17 A . H e's probably making the point to Tony that he, A idan, 

18 feels that we've had a good partnership. 

19 Q. So he's not speaking on behalf of Tullow? 

20 A . Sor ry, I think I'm not making myself clear . I think on 

21 reflection, as I read it, two references to 

22 " partnership "  probably mean that he's refer r ing to the 

23 Tullow/H er itage partnership. 

24 Q. So when he says, as the chief executive, "We have had 

25 a good partnership for a long time", he's speaking on 
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1 behalf of Tullow? 

2 A . I t looks that way, yes. 

3 Q. And "We value our partnership", he's speaking to behalf 

4 of Tullow? 

5 A . Yes. 

6 Q. If I could ask you to look at bundle E2 -- my Lord, 

7 that's E2, page 444. This is also not in the core. 

8 MR JUSTICE BURTON: I put that one in at 20A. 

9 MR QURESHI: Do you have that? 

10 A . Yes. 

11 Q. If you look at page 445, this is signed by Mr Brian 

12 Glover, the General Manager and Director Tullow 

13 Operations. Do you see that. 

14 A . Yes. 

15 Q. So, so far as Tullow Uganda is concerned, Mr Glover, 

16 when he writes to Minister Onek, he's speaking on behalf 

17 of Tullow? 

18 A . On behalf of Tullow Uganda, yes. 

19 Q. And when Mr Glover communicates with any of the Ugandan 

20 authorities, he's speaking on behalf of Tullow Uganda; 

21 correct? 

22 A . Yes. 

23 Q. The second paragraph of the letter dated 12 January: 

24 "At the outset, I would like to confirm that Tullow 

25 shares the Minister's view on all of the points raised 
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1 in your letter." 

2 The context is about what's going to happen 

3 vis-a-vis the pre-emption rights, my Lord. 

4 "We believe our interests are completely aligned." 

5 There's that phrase again, the phrase that was used 

6 with reference to Tullow and Heritage. 

7 Now, we see this phrase on numerous occasions in 

8 Tullow correspondence. I will turn to it in your emails 

9 as well. Could you perhaps help us, what could 

10 "completely aligned" mean in this case? 

11 A . I think , M r Qureshi, I would have to look at the letter 

12 of 11 January. Is that in here? I'm not sure of the 

13 points that M r G lover is talking about us being aligned 

14 on are. 

15 Q. Why don't we look at the letter? The letter is at 439. 

16 It's sent by Mr -- Engineer, I assume -- Hilary Onek to 

17 Brian Glover, it's about farm-in, farmdown, farm-out 

18 arrangements: 

19 "Government wishes to invite you for ...(reading to 

20 the words)... resources and validation." 

21 So when Mr Glover uses the phrase "completely 

22 aligned", he's reflecting what's said in Mr Onek's 

23 letter; is that right? 

24 A . Yes, I believe he is. I think earlier you refer red to 

25 Tullow and H er itage being aligned. I think he's making 

 

 



Page 116 

 

1 reference to Tullow and the M inister being aligned. 

2 Q. Yes. The reason why I mention it to you, Mr Martin, is 

3 because it's the phrase "alignment of interests" which 

4 was used by Mr Heavey in his communication with 

5 Mr Buckingham on 17 January which is the first document 

6 you looked at? 

7 A . Yes. 

8 Q. If I could invite you to turn to page 476, please. 

9 My Lord, 476 is not in the core either. 

10 MR JUSTICE BURTON: Right. 

11 MR QURESHI: Do you have this? 

12 A . Yes. 

13 MR QURESHI: 476, my Lord, is a transcript of a discussion. 

14 We see on the left-hand side it's a transcript. It's 

15 a Tullow conference call as we see from the top, and 

16 it's with Mr Heavey. Does your Lordship have that? 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: Page 477, under the heading, "Questions and 

19 answers", Mr Martin, do you have that? 

20 A . Yes. 

21 Q. The question halfway down the page, Phill Corbett -- the 

22 answer after that, the answer is with reference to 

23 agreement on pre-emption rights and Mr Heavey says as 

24 follows: 

25 "We work very closely with the Government and it's 
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1 our position, Phil, I mean Uganda, is we're there in the 

2 long haul and we won't do anything that will upset the 

3 Government. We work very closely with them and the 

4 process that we have is a very transparent process and 

5 it's open to any companies that the Government are happy 

6 for us to bring in, and so to say will be a very 

7 transparent process and the Government has a major say 

8 what happens to it. So what more can I say?" 

9 That was an accurate reflection of the position at 

10 that time? 

11 A . Yes, it was. The context for this was that we had 

12 shared with the Government the list of partners that we 

13 were inviting bids f rom to acquire our interests, and we 

14 had made it clear to the Government that we would not be 

15 selling to any party that they were not happy with. 

16 Q. If I could ask you to look at page 480, please. Under 

17 the question halfway down the page, Sanjeev Bahl: 

18 "Hi guys, just one question. I just wanted to know 

19 is there any reason why the Ugandan Government would 

20 look to approve this sale to ENI over the farm 

21 ...(reading to the words)... particularly around the 

22 issue of capital gains tax?" 

23 Mr Heavey's answer: 

24 "Sorry, I ..." 

25 Then he corrects himself: 
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1 "... basically the Government's ...(reading to the 

2 words)... you'll have to ask Heritage that." 

3 That's a truthful statement of Tullow's position, is 

4 it? 

5 A . That's what M r H eavey said at the time, quite clearly. 

6 MR JUSTICE BURTON: What's the answer to the question? We 

7 can all see that's what he said at the time. The 

8 question was: "Is that a truthful statement of Tullow's 

9 position at the time?" 

10 A . Yes, I believe it was, my Lord. 

11 MR QURESHI: Thank you. 

12 Mr Martin, to emphasise, there are no trick 

13 questions here. If there's any question that's not 

14 clear, by all means ask me to repeat and take your time. 

15 My Lord, I'd like to show the witness documents that 

16 are publicly available from Tullow's website and provide 

17 copies. My Lord, with your permission? 

18 MR JUSTICE BURTON: Yes. You'll have to find a home for 

19 them at some stage. Those documents were in the core 

20 bundle that we've just been looking at, the interview 

21 with Mr Heavey, 23.002, 3 and 4. 

22 MR QURESHI: The first document I'm going to show you, 

23 Mr Martin, is from the Tullow 2009 corporate 

24 responsibility report, a publicly available document on 

25 Tullow's website headed: 
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1 "Building Africa's leading responsible independent 

2 oil company." 

3 If I could invite you to turn to page 15, please -- 

4 do you have it? 

5 A . Yes. 

6 Q. Under the heading: 

7 "Governance, corporate responsibility and risk 

8 framework." 

9 Do you see that? 

10 A . Yes. 

11 Q. "Risk management. Risk management is the overall 

12 responsibility of the board. Each executive director 

13 has a defined responsibility and accountability for 

14 a specific aspect of the group's key risks. The audit 

15 committee also plays an important role in areas such as 

16 internal controls and financial statements and the work 

17 of external auditors, independent reserves, auditors and 

18 critical business systems. 

19 "Executive directors ..." 

20 Underneath the chief executive officer, in the 

21 middle, you are identified as an executive director, 

22 general counsel and company secretary? 

23 A . Cor rect. 

24 Q. Is it also correct that as of December 2010 in terms of 

25 remuneration, after Mr Heavey you were the highest-paid 
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1 employee of Tullow? 

2 A . I'm sure you'll show me from our annual report. I know 

3 our finance director was being paid more than me, so it 

4 depends how you calculate it. 

5 Q. We'll get the extracts for you. 

6 A . But I was very highly paid. 

7 Q. Yes. Just so that we can refresh your memory, we'll 

8 provide you with the extracts. 

9 So we see: 

10 "Executive directors: Graham Martin. 

11 Responsibility: human resources, governance, code of 

12 business conduct." 

13 Do you see that? On the right-hand side, under the 

14 heading "Responsibility"? 

15 A . Yes. 

16 Q. You have that? 

17 A . Yes. 

18 Q. The next document I would like you to look at is 

19 a document which is the corporate responsibility report 

20 for 2010. (Handed). 

21 As of 2009, corporate responsibility, code of 

22 business conduct falls within your area of 

23 responsibility; correct? 

24 A . Yes. 

25 Q. So you were responsible and accountable for that aspect 

 

 



Page 121 

 

1 of the group's risks; correct? 

2 A . Yes. 

3 Q. Look at page 39, please. 

4 Does your Lordship have this? 

5 MR JUSTICE BURTON: Yes. 

6 MR QURESHI: You'll see there's a photograph of yourself, 

7 Mr Martin. 

8 A . Yeah. 

9 Q. Looking suitably stern. 

10 A . And younger . 

11 Q. With a quote: 

12 "We want all our staff to understand where the 

13 boundaries are between acceptable and unacceptable 

14 behaviour. We cannot anticipate every situation that 

15 might be encountered. Where it is unclear, perhaps due 

16 to a lack of knowledge or experience, differing cultural 

17 norms ...(reading to the words)... from their management 

18 prior to taking any action." 

19 In terms of code of business conduct, governance, 

20 ultimately the buck stops with you, doesn't it? 

21 A . Yes. 

22 Q. Let's think of a scenario in a second, once we've looked 

23 at the code of business conduct, which is the next 

24 document I'd like you to look at. (Handed). 

25 Turn to page 2. Do you have page 2? 
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1 A . Yes. 

2 Q. There's a nice photograph of Mr Heavey smiling, his 

3 signature. The code of conduct is 2011. It's providing 

4 guidance. It replaces the earlier version. Were there 

5 significant differences between this and the earlier 

6 version, if you can help us? 

7 A . I think there were quite significant differences because 

8 by that time the U K  Bribery Act had come into force and 

9 we were setting out a lot of provisions to give guidance 

10 to our staff on how to deal with it. 

11 Q. All right. Let's look at some of the specific issues 

12 and see whether or not you feel that they may have 

13 changed. Page 6, under the heading, "Who does this code 

14 apply to?": 

15 "The code applies to the board of directors, all 

16 full or part-time staff employees, contract, agency or 

17 temporary staff. The code also applies to Tullow's 

18 affiliated companies and joint ventures." 

19 Would that have changed? 

20 A . No, the principles have not changed. 

21 Q. Could I ask you to look at page 24. It's preceded by 

22 page 23 under the heading, "We do not make or accept any 

23 legal payments [continued]." 

24 I assume this changed to take account of the Bribery 

25 Act; correct? 
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1 A . Yes. 

2 Q. "The key requirement: ensure that any expenditure 

3 related to a foreign public official [top of page 24] is 

4 for a genuine business purpose, is properly authorised, 

5 reasonable, and transparently recorded." 

6 Would that have changed? 

7 A . The principle wouldn't have changed. The recording 

8 mechanisms had improved and changed over that per iod. 

9 Q. Look at page 31. We have a big headline here: 

10 "We ensure all documentation, including financial 

11 accounts and records, is accurate, complete and 

12 truthful." 

13 Would that have changed? 

14 A . Not the principle, no. 

15 Q. Page 32, under the heading, "Cash transactions": 

16 "Cash transactions should be kept to a minimum as 

17 the use of cash has the potential to result in breaches 

18 of accounting regulations, illegal transactions, 

19 money-laundering and fraud. Whenever possible, cash 

20 transactions should be avoided. Where it is 

21 unavoidable, cash transactions or petty cash facilities 

22 must be approved by management, with all transactions 

23 being properly and transparently accounted for." 

24 Would that have changed? 

25 A . No. 
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1 Q. Finally, page 39. We have a heading here, "We compete 

2 fairly". Do you see that? 

3 A . Yes. 

4 Q. "Tullow competes fairly and honestly and we will only 

5 acquire information about our competitors by legal and 

6 ethical means." 

7 Would that have changed? 

8 A . No. 

9 Q. You should have before you bundle E2. 

10 A . Yes. 

11 Q. Look at page 525 of bundle E2. 526, forgive me. 

12 My Lord, this is in core 1, pages 24 to 35. Does 

13 your Lordship have a document which is an email? 

14 MR JUSTICE BURTON: Core bundle 1? Yes. 

15 MR QURESHI: It should start at page 24. 

16 MR JUSTICE BURTON: Thank you. 

17 MR QURESHI: Mr Martin, do you have a document which is 

18 an email sent by Laura Hughes on Friday, 22 January? 

19 A . Yes. 

20 Q. To Pete Dickerson. Could you remind us who Pete 

21 Dickerson is? 

22 A . H e is head of our corporate planning department. 

23 Q. It's copied to Mr Inch. 

24 A . Yes. 

25 Q. Subject: 
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1 "More pointers on CGT. Richard/Pete, I'm not sure 

2 if you have seen this, but it is a copy of a briefing 

3 from the Minister of Energy to the Cabinet of M7 

4 regarding the merits, if any, of Tullow as a purchaser 

5 ...(reading to the words)... forgive me for stating the 

6 obvious, but I have been asked to, so I will. This is 

7 an extremely serious, confidential and sensitive note 

8 which should not be in the public domain, so please do 

9 not pass on." 

10 Is receipt of this note consistent with Tullow's 

11 attachment up to transparency, legal and ethical 

12 operations? 

13 A . I'm not sure quite what we would have done, having 

14 received it. 

15 Q. Can you answer the question? 

16 A . Could you repeat the question? 

17 Q. Certainly, Mr Martin. Is receipt of the note -- let me 

18 amplify. Is receipt of the note and circulation of the 

19 note, which plainly Ms Hughes does, consistent with 

20 Tullow's desire to adhere to the requirements of 

21 transparency, truthfulness and legal and ethical 

22 operations? 

23 A . I t wouldn't appear to. 

24 Q. Look at hearing bundle E7, page 1642. 

25 My Lord, for your reference, core 2/105. 
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1 Do you have this, Mr Martin? 

2 A . Yes. 

3 MR QURESHI: Does my Lordship have this? This is the 

4 paragraph 58 point, my Lord. 

5 MR JUSTICE BURTON: Oh, yes. 

6 MR QURESHI: Lawrence Kiiza, Director of Economic Affairs at 

7 the Ministry of Finance, using his Gmail account to 

8 forward to Mr Inch a letter from McCarthy Tetrault dated 

9 16 June 2010 -- he's forwarding it on a Friday -- and 

10 minutes of a meeting held on 2 to 4 June between GOU 

11 officials and representatives of Heritage Oil & Gas 

12 Limited. 

13 A . H er itage's solicitors? 

14 Q. Yes. 

15 "Richard, given in confidence, both papers relating 

16 to our minutes and their letter. Confirm receipt. We 

17 may discuss after this." 

18 Can you read that? 

19 A . Yes. 

20 Q. Turn over the page. 1643. What's the heading of this 

21 letter? Just read it out. What does the -- 

22 A . T ransfer of interests -- 

23 Q. No, forgive me. Underneath "McCarthy Tetrault", what 

24 does it say? 

25 A . Oh, sorry: 
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1 " Without pre judice and str ictly private and 

2 confidential. "  

3 Q. Is it consistent with Tullow's desire to operate 

4 truthfully, ethically and legally to receive documents 

5 which are marked expressly to be privileged and 

6 confidential and without prejudice, and given in 

7 confidence? 

8 A . No. 

9 Q. Do you recall receiving this? 

10 A . I don't think I received it directly. 

11 Q. Do you recall seeing it? Why not have a look at it? 

12 There's no rush, take your time. 

13 A . I've certainly seen it as part of the disclosures in 

14 this tr ial. Whether or not I saw it at the time, 

15 I cannot remember . 

16 Q. I'll refresh your memory, Mr Martin. Turn, please, to 

17 bundle E11. 

18 This is not in the core, my Lord. 

19 2933, can you see that? 

20 A . Yes. 

21 Q. What is that, Mr Martin? 

22 A . I t's a note f rom me to some of my colleagues confirming 

23 that I had these minutes in my file and I obviously 

24 passed them on. 

25 Q. You did more than that. Mr Martin, your email is sent 
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1 to Mr Inch, Ronnie King, Oscar Kambona, Peter Sloan, 

2 David Mpanga and Elly Karuhanga. Minutes of 

3 Heritage/GOU tax meeting in June -- you didn't just pass 

4 them on -- Friday 13 August: 

5 "I had forgotten I had these minutes in my file. 

6 They disclose some OF the Heritage arguments at the 

7 time, each of which seems shot down by the draft PwC 

8 opinion." 

9 So you obviously read the minutes. 

10 A . Yes. 

11 Q. We saw that Mr Kiiza was using a Gmail account and we 

12 know that he has a proper official email account. 

13 Mr Inch will no doubt help us as to why Mr Kiiza was 

14 using his Gmail account when communicating with him. 

15 Can you help us? 

16 A . Not specifically in relation to M r K iiza, but it was 

17 quite common for us to have both personal and corporate 

18 or Ministry accounts just for ease of getting hold of 

19 people, particularly out of hours. 

20 Q. You mean they weren't able to access -- there was a 9 to 

21 5 cut-off on their official emails and they could access 

22 their Gmail outside working hours, is that it? 

23 A . That would be my understanding. 

24 Q. Oh well -- 

25 A . I t seemed to be quite common to use dual addresses to 
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1 make sure people had a double chance of seeing things. 

2 Q. Right. There isn't another explanation, is there, 

3 Mr Martin, that Mr Kiiza, when he was forwarding minutes 

4 which he described as being "confidential", was using 

5 a Gmail account to leave as limited a footprint as 

6 possible because he was passing information on to you, 

7 Tullow, which he knew was confidential; is that 

8 a possibility? 

9 A . I t's a possibility. 

10 Q. In fact, that's the reality, isn't it, Mr Martin? 

11 A . I don't know in relation to that specific communication 

12 from M r K iiza. 

13 Q. Look at document number 751 of bundle E3. It is not in 

14 the core bundle. This is an email from you to 

15 Mr Rob Brant, but before we look at that, could I ask 

16 you to turn back to page 739. 739 is in the core, 

17 my Lord, at 178, core 1, page 78. Does your Lordship 

18 have it? 

19 MR JUSTICE BURTON: Not yet. 

20 MR QURESHI: I'll pause. 

21 MR JUSTICE BURTON: I'm just feeding in. (Pause). 

22 You say this is in core bundle 1, page? 

23 MR QURESHI: 78, I believe. 

24 MR JUSTICE BURTON: Thank you. 

25 MR QURESHI: (Pause). 

 

 



Page 130 

 

1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: This is Mr Inch emailing Mr Kiiza on his Gmail 

3 account on Thursday, 11 February at 12.58. Correct? 

4 A . Yes. 

5 Q. Headed: 

6 "Follow-up from meeting." 

7 A . Yes. 

8 Q. "Section 106 notice. I have attached the draft of our 

9 proposal. 

10 "Taxation of transactions. We are happy with your 

11 proposal for both sides to detail how we believe the 

12 transaction should be dealt with for tax purposes. The 

13 only point I would make is that ...(reading to the 

14 words)... is that acceptable to you?" 

15 The context for this discussion, it's probably best 

16 reflected if one looks at the document at 679, which is 

17 core 1, page 60. Does your Lordship have it? 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: Mr Martin, do you have it? 

20 A . Yes. 

21 Q. This is an email from Mr Inch, Tuesday, 2 February. 

22 Just to be fair, I thought I'd put this in context in 

23 terms of the subsequent email. Timed 11.33, sent to 

24 you: 

25 "Meeting with Lawrence Kiiza." 
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1 Mr Kiiza is the Director of Economic Affairs at the 

2 Ministry of Finance, the Gmail account user. What we're 

3 told is: 

4 "Meeting was generally very positive. On the tax 

5 side looks likes he will agree no tax on an asset deal 

6 if we agree to reinvest although we will need to look at 

7 the numbers is we are farming out more than 50 per cent. 

8 Lawrence said we were favourites to get Government 

9 support and although there were some issues to be 

10 addressed, he said those were being worked through. He 

11 seemed supportive personally too. Points ...(reading to 

12 the words)... suggested mechanism ..." 

13 This is obviously a suggested mechanism for 

14 collection of tax from Heritage, isn't it? 

15 A . Yes. 

16 Q. "... after consultation with legal." 

17 Who is legal? You? 

18 A . I t's is a general term. I guess it means me and my 

19 legal colleagues. I t doesn't have to be me 

20 specifically. 

21 MR JUSTICE BURTON: "I have a meeting with KAA today ..." is 

22 the next sentence. 

23 A . Yes. 

24 MR QURESHI: "... and I will send out a suggestion to Peter 

25 and Graham after that." 
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1 Who is Peter? Would that be Peter Sloan? 

2 A . Peter Sloan. 

3 Q. So as of 2 February, is it correct that there were 

4 discussions with the Ugandan authorities relating to 

5 Heritage's tax? 

6 A . Yes. 

7 Q. Could I now invite you to look at page 751, not in the 

8 core, my Lord. 

9 MR JUSTICE BURTON: Just so that I'm clear, we started off 

10 with that one, page 679, core 50 -- 

11 MR QURESHI: Yes. 

12 MR JUSTICE BURTON: -- Mr Martin, and this is Mr Inch to you 

13 and you're going to come up with a -- or the claimant is 

14 going to come up with a suggested mechanism after 

15 consultation with legal, "I'm meeting with KAA today." 

16 And then we looked at page 78, which is 739, and 

17 Mr Inch sends to Mr Kiiza the section 106 notice. 

18 MR QURESHI: Yes. 

19 MR JUSTICE BURTON: I assume that is the mechanism which was 

20 referred to as being arrived at after consultation with 

21 KAA at page 579, which is now forthcoming? 

22 A . I'm guessing that as well, my Lord. 

23 MR JUSTICE BURTON: You weren't copied in on this one, but 

24 you were copied in on the previous one. 

25 A . Yes. 
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1 MR JUSTICE BURTON: At any rate, it looks like that? 

2 A . I t looks like that. 

3 MR JUSTICE BURTON: That the section 106 drafted, it would 

4 appear, by KAA or by you, is sent by Mr Inch to Mr Kiiza 

5 and now we're going to see something on 751, apparently. 

6 MR QURESHI: Yes. 751, Mr Martin, if we start from the 

7 bottom of the page, this is an email to you from 

8 Mr Robert Brant of McCarthy, instructing solicitors, who 

9 were advising Heritage at the time, and he asked the 

10 following question: 

11 "Hi, Graham. It's been quiet at our end so we 

12 thought we should check in. Has there been any progress 

13 with regard to the satisfaction of any condition 

14 precedent contained in the SPA as far as Tullow is 

15 aware? Do you still expect our deal to be able to 

16 complete by the end of March? Finally, in connection 

17 with the condition precedent requiring Government 

18 consent to the proposed assignments, other than the 

19 application for consent that was filed by Heritage, have 

20 there been any submissions, notifications, filings or 

21 meetings with Government?" 

22 Your answer on the same day, middle of the page, 

23 23 February 18.42: 

24 "Hi, Rob. We're certainly hoping to complete the 

25 deal by end March. We'll continue to emphasise that 
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1 target to all our staff." 

2 Does your Lordship have this? 

3 MR JUSTICE BURTON: I'm on the next paragraph. 

4 MR QURESHI: "We've made no submissions or had any meetings 

5 with Government specifically on the issue of consent to 

6 our acquisition of the Heritage interests. It's been 

7 very quiet on that front." 

8 Was that consistent with Tullow's desire to be 

9 truthful, ethical in its business dealings? 

10 A . I can see how it might look inconsistent with that, but 

11 I always regarded these early discussions with M r K iiza, 

12 between M r K iiza and M r Inch, as very informal and not 

13 the kind of specific meetings M r G rant was refer r ing to. 

14 Q. I see. A straight question is asked and you can't give 

15 a straight answer; is that it? 

16 A . No. 

17 MR JUSTICE BURTON: The next paragraph says: 

18 "We have, however, had meetings, both formal and 

19 informal." 

20 So it looks as though the word "meetings" includes 

21 formal and informal. 

22 MR QURESHI: Yes: 

23 "... with members of a multi-ministry committee 

24 which has been formed to consider our farmout plans." 

25 The next paragraph: 
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1 "As part of our meetings with that committee and 

2 separately in ...(reading to the words)... disposals has 

3 been discussed ..." 

4 Do you see that? 

5 A . Yes. 

6 Q. "... and we've been told that the URA plan to write to 

7 us confirming their views. We've not yet received 

8 a letter from them ...(reading to the words)... 

9 Government consent for sale." 

10 Pausing there, the totality of that letter -- let me 

11 ask that question again -- is this letter consistent 

12 with Tullow's desire to operate on a basis of utmost 

13 truth and transparency? 

14 A . No. 

15 Q. Look at the document at page 792. My Lord, this is not 

16 in the core bundle either. 

17 Do you have this, Mr Martin? 

18 A . Yes. 

19 Q. A three-page letter. If we look at page 794, it's 

20 copied to you, isn't it? 

21 A . Yes. 

22 Q. "cc: Graham Martin, general counsel." Does my Lord 

23 have that? 

24 MR JUSTICE BURTON: Yes. 

25 MR QURESHI: It's dated 25 March 2010. The context is 
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1 effectively Heritage saying, "What's going on?" and it's 

2 with reference to an obligation to procure satisfaction 

3 of conditions precedent. 

4 Page 793, third paragraph: 

5 "Article 2.3 of the SPA does not anticipate 

6 Heritage's participation in meetings between prospective 

7 partners and the Government of Uganda. Tullow 

8 reconfirms that there have not been any written 

9 submissions, notifications and filings by it in relation 

10 to its acquisition from Heritage on which it has failed 

11 to consult you and nor have there been any meetings with 

12 the Government to discuss Tullow's acquisition from 

13 Heritage. Tullow had already provided this confirmation 

14 to Robert Brant of your firm by email dated 23 February 

15 2010." 

16 That email of 23 February 2010 you've already 

17 accepted was not consistent with Tullow's desire to 

18 operate with the utmost truth and transparency, so this 

19 letter isn't either, is it? 

20 A . I was making the distinction between formal meetings 

21 with the Government and the informal meetings M r Inch 

22 and M r K iiza were having. The context of this was that 

23 Her itage were doing nothing to progress the conditions 

24 precedent. 

25 Q. The simple point, Mr Martin, is that Heritage asked you 
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1 a very clear, transparent question and the answer they 

2 got back from you was anything but transparent and 

3 truthful, isn't it? 

4 A . I t was a commercial response. 

5 Q. A commercial response? So when it suits Tullow, it 

6 deviates from its desire to operate in accordance with 

7 utmost truth and transparency for its commercial 

8 interests, is that what you're saying? 

9 A . No, I'm not saying that. 

10 Q. Well, what are you saying, Mr Martin? 

11 A . I'm saying I was making a distinction between formal 

12 meetings with the Government and informal meetings 

13 between M r Inch and M r K iiza. 

14 MR JUSTICE BURTON: In this letter, clearly Robert Brant has 

15 understood that you had reconfirmed that there had not 

16 been any meetings with the Government to discuss 

17 Tullow's acquisition from Heritage and that he was 

18 labouring under a misapprehension, because there had 

19 been some. 

20 A . Yes, my Lord. 

21 MR JUSTICE BURTON: And that misapprehension was arrived at 

22 as a result of your, you say, careful wording -- I don't 

23 think those were the words you used -- your commercial 

24 response in your earlier email; is that right? 

25 A . Yes, my Lord. 
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1 MR JUSTICE BURTON: But there had been such meetings? 

2 A . Yes. 

3 MR QURESHI: Core bundle E4, please, Mr Martin. I'm sorry, 

4 hearing bundle E4, page 902, core bundle 1, pages 96 to 

5 97, but I'm not sure the entirety of this communication 

6 is in your core bundle, my Lord. 

7 MR JUSTICE BURTON: We'll soon discover. 

8 MR QURESHI: 902. Do you have this, Mr Martin? 

9 A . Yes. 

10 Q. This is an email from Richard Inch, 7 April 2010, sent 

11 to you, subject: 

12 "Uganda meeting with Lawrence Kiiza. Attached: 

13 Uganda tax risks. 

14 "Dear all, the following came out of today's meeting 

15 with a further meeting now planned for 5 pm today: 

16 "1. Capital gains tax ruling. LK [Lawrence Kiiza] 

17 would like to see the details of the consideration 

18 before he decides on the CGT position. He and Pete okay 

19 to discuss the latest numbers I have attached. 

20 "(b) He proposes to tax the gains realised on our 

21 own 16.66 per cent of blocks ...(reading to the 

22 words)... up to the 71 million now looks likely." 

23 So there was a figure of around 400 million which 

24 was being postulated as potential tax exposure for 

25 Tullow, yes? 
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1 A . Yes. 

2 Q. And you're looking at around 70 million at that point in 

3 time? 

4 A . Yes. 

5 Q. "Heritage farm-outs. He said this had now all been 

6 approved and the consent letters would be sent 

7 ...(reading to the words)... he expects all hell to 

8 break loose when he gives them the assessment, but says 

9 they are ready." 

10 So that's 11.11. Page 909, please. This is 

11 an update of 3.55, Richard Inch, Wednesday, 7 April. 

12 My Lord, again it's not in the core. Do you have 

13 it? 

14 MR JUSTICE BURTON: Yes, yes. 

15 MR QURESHI: "Re: Uganda captain gains tax." 

16 We were looking at a figure of 71 million on the 

17 previous occasion for your tax. Matters have moved on: 

18 "I've just had a proposal from Lawrence to settle at 

19 50 million, including 13 million of stamp duty, i.e. 37 

20 million of capital gains tax. There might still be some 

21 scope for further discussion, but this is a good deal. 

22 Can I have the go-ahead to settle it up to this amount, 

23 please?" 

24 Next document, please, 919 and 920. 16.37. 

25 A . I lost that reference. 
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1 Q. I'll give it to you again. Page 919 and 920. 

2 MR JUSTICE BURTON: 920? 

3 MR QURESHI: 919 and 920. 

4 MR JUSTICE BURTON: Thank you. 

5 MR QURESHI: Mr Inch is writing at 3.55. There's an email 

6 back to him at 4.37, bottom of the page, Ian Springett. 

7 Ian Springett, we can see, is sending an email, you're 

8 cc'd. Does my Lord have this? 

9 MR JUSTICE BURTON: Yes, yes. 

10 MR QURESHI: Over the page: 

11 "Can you confirm the 50 million payment, 37 CGT plus 

12 30 million, is as you say below on just the 16.67 on 

13 blocks 1 and 3 in consideration once and for all in 

14 Lawrence agreeing ...(reading to the words)... block two 

15 gains, et cetera." 

16 So it's clear that this is relating to your tax 

17 liability, isn't it? 

18 A . Yes. 

19 Q. "On this basis, subject to any further comment from 

20 Aidan ...(reading to the words)... settle up to this 

21 amount." 

22 Is that correct? 

23 A . Yes. 

24 Q. "We believe this should help things move along 

25 ...(reading to the words)... 16.67 per cent of 
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1 interest." 

2 Come back to 919, please. Above Ian Springett, you 

3 have an email from Richard Inch less than half an hour 

4 later. Can you see it? 

5 A . Yes. 

6 Q. Cc'ing you: 

7 "Ian, confirm everything per your note ...(reading 

8 to the words)... reinvestment is part of that 

9 justification." 

10 Shortly thereafter, nine minutes thereafter, Ian 

11 Springett to you: 

12 "On the phone with Aidan. Don't do anything until 

13 Graham and I call you." 

14 Then you got an email back, 30 minutes later, from 

15 Richard Inch to all of you -- when I say "all of you", 

16 for the avoidance of any doubt, Mr Springett, 

17 Mr Dickerson, Mr McDade, Brian Glover, Graham Martin and 

18 Aidan Heavey." 

19 I am now due to see Lawrence at 8 am. The consent 

20 has not been issued yet ...(reading to the words)... 

21 FTSE company will pay up." 

22 Who is that, you? 

23 A . I'm guessing, yes. 

24 Q. "(b) We will chase as agent if required ...(reading to 

25 the words)... how less likely he is to collect from H." 
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1 Pausing there, Mr Martin, when you received this 

2 email, was there anything about this email that struck 

3 you? 

4 A . I don't think I understood what " to remain undocumented "  

5 meant. 

6 Q. I'm glad you fixed on that because, of course, that's 

7 precisely the point that I was going to ask you. Did 

8 you write back to him and ask him: "What do you mean, 

9 Richard, 'undocumented'?" 

10 A . I can't remember . You may be going to point me to 

11 something, but I don't remember my response, if any, to 

12 that. I t seemed rather strange. 

13 Q. It seemed rather strange? 

14 MR JUSTICE BURTON: Why was Mr Kiiza being so helpful? 

15 A . H e seemed to be a voice of reason within the M inistry of 

16 F inance in Uganda. There were a lot of people who 

17 didn't understand things as well as he did and he was, 

18 I think , just very keen to make sure this deal got 

19 approved and the inward investment came into Uganda as 

20 quickly as possible. The Government were anticipating 

21 $8 to 10 billion investment and it was being held up. 

22 MR QURESHI: Evidently there is no email and no telephone 

23 call from you to Mr Inch; as the gentleman with whom the 

24 buck stops for corporate governance, the gentleman who 

25 subscribes to the code of business conduct which 
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1 provides that transactions should be documented, you're 

2 saying that you didn't understand what "undocumented" 

3 meant, and we're talking about $50 million, there's 

4 nothing from you, as the ringer of alarm bells, to 

5 Mr Inch to ask him what he's talking about? 

6 A . There's nothing on the written record, M r Qureshi. 

7 I can't remember if M r Inch and I spoke about this. As 

8 I say, it did seem rather strange but I can't 

9 remember -- 

10 MR JUSTICE BURTON: What was the deal in the end? Did it 

11 stick at 50 million? 

12 A . No, my Lord, it was substantially more than that. 

13 MR JUSTICE BURTON: Substantially more? 

14 A . I think 400 and something. 

15 MR JUSTICE BURTON: So they went back again, up to 400? 

16 A . Completely. M r K iiza was, as I say, trying to be 

17 helpful in those ear ly days but the hardliners in the 

18 Government took over and it all got out of hand. 

19 MR QURESHI: Let me give you the last piece of the 

20 communication in this context so far as the 50 million 

21 is concerned, because this is an email that was sent on 

22 Wednesday, 7 April 2010 at 5.56 pm. 

23 Page 961, my Lord, again not in the core bundle. 

24 Richard Inch -- this is the back -- because it's part of 

25 an email trail we see that there's reference to whether 
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1 or not an assessment has been sent to Heritage, my Lord, 

2 and of course the intelligence is correct that it has 

3 been sent. What we have at the top is Mr Inch telling 

4 yourself, Mr Martin, and Mr McDade: 

5 "Re Uganda: have spoken to Lawrence and can confirm 

6 assessment ...(reading to the words)... them on notice 

7 they will have to pay." 

8 Because we can see at the bottom of the page, your 

9 Lordship will see Ian Springett to Richard Inch: 

10 "Thanks. Need to make sure it remains draft and not 

11 binding." 

12 Do you see that, my Lord? 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: So that's a fortunate coincidence that he's 

15 done exactly as you were hoping he would, done exactly 

16 as he was told to do. 

17 "Intended to put them on notice they will have to 

18 pay ...(reading to the words)... Kampala for Friday's 

19 meeting." 

20 In the intervening week, there is nothing in this 

21 communication to suggest that Mr Inch has been disabused 

22 of any propriety in making an undocumented offer, 

23 payment for 50 million, is there? 

24 A . No, but I cannot believe that M r Inch intended that in 

25 the way it was written. 
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1 Q. He -- 

2 A . O therwise I suspect there would have been some 

3 communication. 

4 Q. Mr Martin, forgive me, your counsel was at pains to 

5 point out that when I said two Englishmen, it's evident 

6 from your accent that you're Scottish, but you're both 

7 very experienced individuals. One is an accountant, one 

8 is a lawyer. You're very experienced, and whilst we 

9 might be able to make allowances for people for whom 

10 English is not their first language, let alone their 

11 natural language, are you seriously suggesting that 

12 Mr Inch, when he was communicating to you, was not 

13 communicating in the clearest possible terms? He was 

14 emphasising that the payment had to be undocumented. Do 

15 you accept that? 

16 A . That was a long question, M r Qureshi. I'm not sure 

17 I fully understood it. 

18 Q. Let me go back? 

19 MR JUSTICE BURTON: Nine-tenths of it was introduction. 

20 Given that you each understood each other -- that is 

21 really what he says -- did you understand him to say 

22 that the payment had to be undocumented? 

23 A . Not in the sense that M r Qureshi is picking up, my Lord. 

24 There would have been no question of any deal with any 

25 revenue authority or anyone else not being proper ly 
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1 documented. I don't quite know -- 

2 MR JUSTICE BURTON: I don't think you quite meant the 

3 payment. No one is suggesting the payment was going to 

4 be undocumented but the agreement, the 50 million 

5 instead of 400 million -- 

6 A . I t just wasn't -- 

7 MR JUSTICE BURTON: -- you accept that that would be 

8 undocumented? 

9 A . I t just wasn't. I t would not have been possible, 

10 my Lord, and I'm sure M r Inch did not mean it in the 

11 sense, in the way it's being interpreted. 

12 MR QURESHI: Now that you can see it in 2013, and you're 

13 looking at it carefully, what is the interpretation that 

14 you believe I'm seeking to imply upon it because 

15 I haven't said anything yet. 

16 A . I can't make sense of it. 

17 Q. You can't make sense of it? 

18 A . No. 

19 Q. In plain and simple English, Mr Martin, it's crystal 

20 clear what Mr Inch is saying, when he's emphasising: 50 

21 million is okay but to remain undocumented, isn't he? 

22 In plain and simple English? 

23 A . I t's in plain English, but M r Inch and I have worked 

24 together for a long time and we both know perfectly well 

25 there is nothing that can go undocumented. I don't know 
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1 what he was refer r ing to there. 

2 MR JUSTICE BURTON: But you didn't question him? 

3 A . I don't recall, my Lord, if I questioned it or not. 

4 There's nothing in the email trail here. I might have 

5 picked up the phone. I suspect I did. I can't remember 

6 the answer . 

7 MR QURESHI: You suspect you did? Let's assume you did. 

8 This email came on 7 April. Let's just follow that 

9 through, shall we? 

10 MR JUSTICE BURTON: We know that on 14 April, the 50 million 

11 is still live because we've just seen it at 961: 

12 "On our side [that's in relation to us as opposed to 

13 in relation to Heritage] he's giving the 50 million sum 

14 further thought." 

15 MR QURESHI: So is it possible you're saying, Mr Martin, 

16 that you may not have understood the Delphic language 

17 that Mr Inch was using on 7 April, or 8 or 9 or 10 or 11 

18 or 12 or 13 or 14, but at some stage after that you 

19 queried what he meant by "to remain documented" [sic]; 

20 is that what you're saying? 

21 A . No, I'm not saying that. I 'm saying there's just no way 

22 that any payment or agreement to pay anything would have 

23 been allowed to be undocumented. M r Inch is aware of 

24 that, I'm aware of that. I t's not the way we do 

25 business. I don't recall (overspeaking). 
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1 MR JUSTICE BURTON: I think he means, doesn't he, 

2 undocumented for the moment? We've got that one in the 

3 bag, we're not going to have that down in writing for 

4 the moment, but when we come back to it later, it's 

5 there. Isn't that what he -- 

6 A . I t would have to be documented at some point if there 

7 was a deal, yes, my Lord. 

8 MR QURESHI: My Lord, is that a convenient moment for the 

9 shorthand writer and yourself to have a short break? 

10 MR JUSTICE BURTON: Yes. 

11 (3.16 pm) 

12 (A short break) 

13 (3.26 pm) 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: If I could invite you, Mr Martin, to look at 

16 bundle E6, page 1479. 

17 MR JUSTICE BURTON: In the core? 

18 MR QURESHI: No, my Lord. 

19 MR JUSTICE BURTON: 147 ...? 

20 MR QURESHI: 9. It's an email from Mr Martin dated 27 May. 

21 MR JUSTICE BURTON: Thank you. 

22 MR QURESHI: E6. Mr Martin, if you can help us with this, 

23 this is an email sent by you to K Kaliisa. Who is that? 

24 A . That's M r F red K aliisa, the Permanent Secretary to the 

25 Ministry of Energy. 
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1 Q. And Mr Rubondo? 

2 A . H e's the Commissioner in the PEPB , the Petroleum 

3 Exploration and Production Department. 

4 Q. Yes: 

5 "Dear Fred and Ernest, as you requested at the 

6 all-party meeting yesterday ...(reading to the words)... 

7 for their approval as well." 

8 Was there any particular reason why you sent it to 

9 the Ugandan authorities first before sending it to 

10 Heritage? 

11 A . I'm guessing it's because if we didn't get the Ugandans 

12 to agree it, there would be no point in sending it to 

13 Her itage. 

14 Q. Turn to page 1500. Do you have that? 

15 A . Yes. 

16 MR QURESHI: My Lord, does your Lordship have this? 

17 MR JUSTICE BURTON: Yes. Is it in the core bundle? 

18 MR WOLFSON: 175. 

19 MR QURESHI: 175, I understand, bundle 1. 

20 MR JUSTICE BURTON: Thank you. 

21 MR QURESHI: It's an email from Mr Peter Sloan to you and 

22 Richard Inch. The subtext, of course, we can see at the 

23 bottom of it, Mr Inch is communicating with you. Right 

24 at the bottom: Graham Martin to Graham Martin. Does 

25 that mean other people were bcc'd or you were sending it 
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1 to yourself? 

2 A . I quite often sent things to myself if I was in K ampala. 

3 It was a quicker way of dealing with it on my 

4 BlackBer ry. I had all my contacts on my BlackBer ry but 

5 not on the computer in K ampala so I send it to myself 

6 and then send it on. 

7 Q. All right. So you have a copy which is copied to 

8 yourself. You can take it from me that -- I'll check 

9 again, but what you say here is: 

10 "Here's a summary of today's meeting. Brian and 

11 I met Fred ..." 

12 Who is Fred? 

13 A . That's F red K aliisa. 

14 Q. "... and then Lawrence Kiiza [the Gmail user] for lunch 

15 ...(reading to the words)... but no one turned up." 

16 Then you have Mr Inch sending you on the same day, 

17 20 minutes later: 

18 "Graham, I don't know if you'll be able to read this 

19 on BB but I don't think we would be caught by 108." 

20 Your answer: 

21 "It comes down to a timing issue. At the instant it 

22 belongs to Heritage, we don't have the money. Or is 

23 that right? Strictly a consideration becomes a debt due 

24 to Heritage once notice has been given in fulfilment of 

25 the last CP ..." 
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1 What's "CP"? 

2 A . Condition precedent. 

3 Q. "... i.e. consent. Perhaps there's a 5-day window for 

4 this to work." 

5 What do you mean by that: a 5-day window for this to 

6 work? 

7 A . W e were just musing between us ways in which this 

8 mechanism of collecting the tax as agent could possibly 

9 work , but I don't think any of us really thought it 

10 could at that stage. 

11 Q. Then you say: 

12 "Peter, any thoughts?" 

13 That's Peter Sloan? 

14 A . Yes. 

15 Q. And Peter Sloan: 

16 "It's a possible interpretation ...(reading to the 

17 words)... since they are very relevant on any disputes 

18 on enforcing completion." 

19 Mr Sloan isn't giving evidence here, but why would 

20 Ashurst's understanding of 106 and 108 be very relevant 

21 to any dispute on enforcing completion? What do you 

22 think he meant, possibly? 

23 A . They were advising us generally on the transactions and 

24 sections 108 and 106 had reared thei r heads by this time 

25 and we were just getting all the legal brains we could 
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1 on whether or not it was a possible route to keep 

2 everyone happy. 

3 Q. Everyone, sorry, happy? 

4 A . To complete the t ransaction. 

5 MR JUSTICE BURTON: I thought that when the July notice came 

6 through, it was the first you'd heard of section 108 or 

7 section 108 came as a surprise. I don't know where I've 

8 got that from. 

9 A . The receipt of the notice, my Lord, was a surprise to us 

10 at that stage, but we had certainly talked through 

11 amongst ourselves the possible application of 108 and 

12 106 and we concluded at that stage that they just didn't 

13 work . There is no timing mechanism. 

14 MR JUSTICE BURTON: I'll be no doubt assisted. Somebody 

15 somewhere said: "We'd thought we'd anticipated 106 but 

16 we hadn't anticipated 108." I thought I'd seen that 

17 somewhere today. 

18 A . I do recall that as well. I'm not sure who. W e 

19 couldn't see how 108 would apply. 

20 MR QURESHI: But evidently at this juncture you were 

21 considering it and sending it off to Ashurst? 

22 A . C learly. 

23 MR JUSTICE BURTON: Did it go to Ashurst? 

24 MR QURESHI: Yes, I can give you the reference if needs be. 

25 It's 1597, E6. Just for the sake of completeness, 
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1 10 June, another redacted document, which is divided 

2 sideways. Does your Lordship have it? 

3 MR JUSTICE BURTON: I have now. 

4 MR QURESHI: Peter Sloan to Ronnie King, "Domestic tax laws 

5 2009/2010: 

6 "Hi, Ronnie, as discussed, a copy of the Ugandan 

7 ...(reading to the words)... 106 and 108." 

8 It's live as of June 2010. 

9 "I am not convinced either of them works to give 

10 Government the power to send us a tax assessment." 

11 Then a blank. 

12 "Let me know what time you get with Wolfson." 

13 Of course, this is not just Wolfson, this is David 

14 Wolfson, Queen's Counsel, isn't it? 

15 A . Yes, it is. 

16 MR JUSTICE BURTON: I missed that. 

17 A . I think my colleague, M r Sloan, should perhaps have 

18 addressed M r Wolfson in slightly more respectful terms. 

19 MR JUSTICE BURTON: I see, but this is Mr Wolfson QC? 

20 A . Yes. 

21 MR QURESHI: Look at your witness statement, please, 

22 paragraph 127. 

23 Do you have it? 

24 A . Yes. 

25 MR QURESHI: Does your Lordship have it? 
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1 MR JUSTICE BURTON: Yes, yes. 

2 MR QURESHI: C, tab 3, do you have this? 

3 A . Yes. 

4 Q. Under the heading, "The 27 July 2010 notice", does 

5 my Lord have this? 

6 MR JUSTICE BURTON: Yes. Ah, yes. 

7 MR QURESHI: Last three lines: 

8 "This notice came as a surprise to us." 

9 My Lord's point. 

10 "Although we had considered and sought advice on 

11 section 106 ...(reading to the words)... which had not 

12 considered section 108." 

13 That's what you're saying as of 27 July 2010; 

14 correct? 

15 A . Yes. 

16 Q. We've just seen an email of 10 June which suggests 

17 otherwise. 

18 A . Yes, it does. I had clearly forgotten that when I gave 

19 my affidavit. 

20 Q. Witness statement. 

21 A . Witness statement, sorry. 

22 Q. Do you want to correct your witness statement? 

23 A . I think I should, yes. 

24 Q. So what do you want to correct it to? You have a free 

25 hand here. What would you like to say instead? 
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1 A . I think something along the lines that we had sought 

2 advice -- it sounds like we had sought advice on both, 

3 but I don't think any -- either ourselves or our 

4 advisers at that stage thought section 108 would apply, 

5 therefore we dismissed it quite easily. 

6 Q. So is the answer this: "The notice didn't quite come as 

7 a surprise to us. We had considered section 108 and we 

8 had concluded it did not apply"? 

9 Is that a fair summary of what I would invite you to 

10 do by way of amendment to your witness statement? 

11 A . I t actually did come as a surprise to us because we had 

12 obviously considered both 106 and 108, and we did not 

13 see, working through the mechanics of closing with the 

14 way the funds moved, how we could ever be in possession 

15 of an asset belonging to H er itage. 

16 MR JUSTICE BURTON: But you drafted the mechanism, or 

17 someone legal drafted the mechanism, but the mechanism 

18 at that stage, is that right, was 106? 

19 A . There was certainly early correspondence between 

20 M r K iiza and M r Inch talking about 106, my Lord. 

21 MR JUSTICE BURTON: Getting legal to draft the mechanism. 

22 A . Yes. 

23 MR JUSTICE BURTON: And "the mechanism" at that stage being 

24 mentioned is 106? 

25 A . Yes. 
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1 MR JUSTICE BURTON: Do you know whether anyone at legal, you 

2 included, on the claimant's side in drafting 

3 a mechanism, drafted a mechanism by reference to 108? 

4 A . I don't believe we did, my Lord. 

5 MR JUSTICE BURTON: Did you supply -- well, you did supply 

6 the 106 to the Government, we've seen that. 

7 A . Yes. 

8 MR QURESHI: Look at bundle E7, page 1714. Do you have 

9 this, Mr Martin? 

10 A . Yes. 

11 MR QURESHI: My Lord, do you have it? I apologise for not 

12 writing the core bundle references. I'll make sure I -- 

13 MR JUSTICE BURTON: There isn't a core reference for this? 

14 MR QURESHI: (Shakes head). 

15 MR JUSTICE BURTON: In a heavy case like this, I make no 

16 complaint if it's not, but if, for example, for tomorrow 

17 you have a list of the documents you're going to put to 

18 the witness -- I know you don't want to give them away 

19 in advance because you think they'll prepare them, but 

20 it will be handy for you to have them written out and 

21 then you can -- 

22 MR QURESHI: Provide them to your Lordship. 

23 MR JUSTICE BURTON: Yes. 

24 MR QURESHI: And of course my learned friend. 

25 MR JUSTICE BURTON: Yes. Alternatively, just have them 
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1 written down and read them out, but one way or another, 

2 it will save time. 

3 MR QURESHI: My Lord, yes. 

4 Page 1714, Mr Martin, of bundle E7. Do you have 

5 that? 

6 A . Yes. 

7 Q. At the bottom it's Elly Karuhanga, 2 July, to Graham 

8 Martin. There's no subject. EK, Elly Karuhanga, is the 

9 President of Tullow Uganda, isn't he? 

10 A . Yes. 

11 Q. Elly Karuhanga is the founder of KAA also, isn't he? 

12 A . Yes. 

13 Q. We have a big redaction in the middle of the page, so 

14 we'll look at what is attached. 1716, 1717, 1718, 1719, 

15 1720 and 1721 appear to be draft letters, don't they? 

16 A . Yes. 

17 Q. Look at the document which is at 1736. 

18 MR JUSTICE BURTON: Is this one of the drafts? 

19 MR QURESHI: My Lord, we'll look at it. 1736, 1737, do you 

20 see it? 

21 A . Yes. 

22 Q. 1736, 1737. Look at 1737. There's a signature. It's 

23 Mr Fred Kabagambe-Kaliisa. Is that Fred Kaliisa? 

24 A . Yes. 

25 Q. The chap you'd met? 
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1 A . Yes. 

2 Q. It's addressed to, 1736, McCarthy Tetrault, dated 

3 6 July. Yes? 

4 A . Yes. 

5 Q. Then we go back to 1722 and 1723. The heading's the 

6 same, isn't it? 

7 A . Yes. 

8 Q. The first paragraph is the same, isn't it? 

9 A . Yes, it looks like it. 

10 Q. The second paragraph's the same as well, isn't it? 

11 A . Yeah. 

12 Q. In fact, the substance of the letter is exactly the 

13 same. 

14 What I'd like to ask you, Mr Martin, is for 

15 an explanation as to where the documents that you were 

16 forwarding to Mr Dickerson on 2 July came from. 

17 A . They came f rom M r E lly K aruhanga, obviously. 

18 Q. Yes. We're not told the explanation, or certainly we're 

19 not made privy to the explanation because it's been 

20 redacted. 

21 A . Yes. 

22 Q. I'm assuming it's been redacted on the basis of legal 

23 privilege which hasn't been waived or confidentiality, 

24 which doesn't apply, or irrelevance. My Lord, I'm not 

25 sure what else there could be, but there's 
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1 a consultation taking place, it seems, and what I'm 

2 asking you to do, Mr Martin, is explain how it is that 

3 you came to acquire these documents from Elly Karuhanga. 

4 A . I think it looks like M r K aruhanga emailed them to me, 

5 I'm guessing. Where M r K aruhanga got them I don't 

6 remember . 

7 Q. Did you ask him? 

8 A . I think I would have done, and I don't remember the 

9 answer , I'm afraid. 

10 Q. You don't? 

11 A . No. 

12 MR JUSTICE BURTON: On the face of it, these documents, 

13 these draft documents, are attached to the redacted 

14 legal advice. 

15 MR QURESHI: (Shakes head). 

16 MR JUSTICE BURTON: I'm just trying to understand what this 

17 document is. 1714 is Mr Martin sending to Mr Dickerson 

18 attachments of a redacted consultation and draft letters 

19 which were in the form in which they were subsequently 

20 sent, among others, to McCarthy Tetrault. 

21 MR QURESHI: Yes. 

22 MR JUSTICE BURTON: Is this document in court, Mr Wolfson? 

23 MR WOLFSON: The original, my Lord? 

24 MR JUSTICE BURTON: An unredacted copy of the document? 

25 MR QURESHI: The cover email. 
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1 MR WOLFSON: I see. Perhaps I can find out. 

2 MR JUSTICE BURTON: A quick scan by either you or your 

3 junior ought to be helpful, because it seems to me some 

4 of this was done before the subsequent concessions and 

5 it may be that this ought to be removed -- ought to 

6 be -- whatever the word is -- deredacted. 

7 MR WOLFSON: It depends what the content is. 

8 MR JUSTICE BURTON: Exactly. 

9 MR WOLFSON: I'm sorry, we'll review it again. 

10 MR JUSTICE BURTON: I want you to look at it. 

11 MR WOLFSON: Absolutely. My Lord, now? 

12 MR JUSTICE BURTON: Well, if it's in court. 

13 MR WOLFSON: Let me see where it is. I don't want to 

14 interrupt the cross-examination. 

15 MR JUSTICE BURTON: Absolutely. If it's here, a quick scan 

16 would probably do the trick. If it's not, then 

17 obviously -- 

18 MR WOLFSON: We'll look at it overnight. I'll just take 

19 instructions. 

20 MR JUSTICE BURTON: Thank you. 

21 Just while we're looking at that, Mr Martin, it's 

22 attached to an email you sent to Mr Dickerson and it was 

23 supplied to you by Mr Karuhanga and I suppose the issue 

24 is whether it looks as though Mr Qureshi's going to ask 

25 you questions on the basis that these letters sent by 
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1 the Government to Heritage's solicitors were drafted by 

2 your legal advisers, or with their input. Are you able 

3 to help us about that? 

4 A . I'm not, my Lord. I do remember receiving these from 

5 M r K aruhanga. 

6 MR JUSTICE BURTON: Not without seeing the -- 

7 A . I don't remember what the explanation was. 

8 MR JUSTICE BURTON: Do we have them here? 

9 MR WOLFSON: My Lord, they're not in court but they are 

10 going to be emailed to me, an unredacted copy, and my 

11 learned junior and I will review them overnight. 

12 MR JUSTICE BURTON: Yes. 

13 MR QURESHI: Turn to bundle E9 -- again I apologise it's not 

14 in the core, my Lord. 

15 I ought to pause there just to inform my Lordship, 

16 I've been helpfully provided with a copy of a letter 

17 that was sent to Ashurst and the answer to it on 

18 26 February. 25 February we asked for confirmation that 

19 Ashurst had reviewed each of the documents disclosed by 

20 their clients and that they had only been redacted on 

21 grounds of privilege in the light of their limited 

22 waiver of privilege. That's as of 26 -- 

23 MR JUSTICE BURTON: Yes, there could easily be a problem 

24 because there were various stages of deredaction, and 

25 this one may have missed it. 
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1 MR QURESHI: Yes, my Lord. We'd asked them to do a clean 

2 sweep exercise. 

3 MR JUSTICE BURTON: There's the other point, of course, too, 

4 and I'm not pre-judging it in any way, but just so that 

5 I can give an off-the-cuff reaction, that the disclosure 

6 of a redacted email which attaches copies of what looks 

7 like draft documents could be said to have waived any 

8 privilege anyway in the issue as to whether those draft 

9 documents emerged from legal advice, but I'm going to 

10 say no more at the moment. Yes. 

11 MR QURESHI: My Lord, we'll leave it to my learned friend to 

12 respond to us. 

13 MR JUSTICE BURTON: You may as well, without the benefit of 

14 knowing what the legal advice is, put, if you have 

15 a case, put to Mr Martin what your case is on this. It 

16 looks as though it's going to be part of your collusion 

17 case -- 

18 MR QURESHI: My Lord, the difficulty is these are documents 

19 which, Mr Martin, you obtained, which are exact 

20 reflections of documents sent out by Ugandan authorities 

21 to Heritage and the reason why they're exact reflections 

22 is because you or your advisers either drafted them or 

23 had significant input in them. Yes? 

24 A . No, absolutely not. 

25 Q. If that isn't the reason, the fact that you obtained 
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1 draft letters prior to them being sent, four days before 

2 them being sent, was again a receipt of information in 

3 circumstances that were not consistent with Tullow's 

4 desire to uphold the utmost standards of transparency 

5 and ethics. These are documents that emanate, if you 

6 didn't draft them or assist in the drafting, that 

7 emanate in substance or entirely from the Ugandan 

8 Government, don't they? 

9 A . I can say categorically we had no hand in the drafting 

10 of them. 

11 Q. But you received them? 

12 A . W e received them, yes. 

13 Q. Four days before they were signed off? 

14 A . Yes. 

15 Q. Why do you think you would be receiving draft letters 

16 that are going to be sent to Heritage four days before 

17 they're being signed off? 

18 A . M r K aruhanga trying to be helpful, I'm guessing. 

19 Q. Who is Mr Karuhanga? Just remind us. 

20 A . You said yourself earlier , he's the President of Tullow 

21 Uganda and he's the senior partner of K A A , our local law 

22 firm. 

23 MR JUSTICE BURTON: It isn't a question. He's trying to be 

24 helpful. He's on your side. 

25 A . Yes. 
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1 MR QURESHI: You make a distinction between us and them. 

2 He's one of you, isn't he? "He was trying to help us." 

3 You mean he was trying to help Tullow? Is that what you 

4 mean? 

5 A . W ell, he has a Tullow hat on, yes. 

6 Q. He's a Tullow man, isn't he? 

7 A . Yes. 

8 MR JUSTICE BURTON: The issue is not whether he was giving 

9 them to you to help you, but I suppose how he had got 

10 them. 

11 A . Yes, my Lord, and that I can't answer , I'm afraid. 

12 MR QURESHI: Did you ask him? 

13 A . I'm sure I would have done. I don't just get documents 

14 and don't ask questions, but I cannot remember the 

15 answer . 

16 MR JUSTICE BURTON: The email from Mr Elly Karuhanga to you 

17 at the bottom of the page, 2 July, would appear to be 

18 likely to give the explanation as to how and why he was 

19 sending them to you. 

20 A . They may just have been attached, my Lord. There 

21 doesn't seem to be any nar rative -- 

22 MR JUSTICE BURTON: I'm looking at the bottom of 1714 and it 

23 says: 

24 "Subject: redacted." 

25 And then "EK" is obviously his initials, and it may 
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1 be that EK comes underneath a message of some kind. It 

2 could only have been for your information, I suppose? 

3 A . Possibly. I got the sense that when you redact things 

4 there's actually a square box around it, but maybe not. 

5 MR JUSTICE BURTON: No, I don't think so. 

6 MR WOLFSON: I'll also check that. 

7 MR JUSTICE BURTON: Thank you. That wouldn't be advice, 

8 would it, that would be acting as a messenger? 

9 MR WOLFSON: Can you repeat the point, sorry? 

10 MR JUSTICE BURTON: It wouldn't be advice if it was 

11 Mr Karuhanga simply acting as a messenger. He happened 

12 to be a lawyer. I'm teaching my grandmother to suck 

13 eggs, but it's simply that when you look at this, even 

14 if there is legal privilege as to the advice that was 

15 given, his instrumentality in passing the documents to 

16 Mr Martin at the bottom of the page wouldn't be legal 

17 advice, he would be acting as an actor. 

18 MR WOLFSON: Yes, the fact that the postman happened to have 

19 a law degree doesn't convert the post to legal 

20 professional privilege. 

21 MR JUSTICE BURTON: Exactly. 

22 MR WOLFSON: Yes. On that basis I'll review the documents, 

23 obviously. I don't think there's a point between 

24 your Lordship and myself. 

25 MR JUSTICE BURTON: Nor do I. 
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1 MR QURESHI: I understand that in the context of redaction 

2 of lots of documents mistakes happen, but there 

3 certainly seems to be some reason for this issue to be 

4 considered and we're grateful to your Lordship for 

5 having drawn my learned friend's attention to it. 

6 But if we can go to E9, 227, Mr Martin, does my Lord 

7 have that? 

8 MR JUSTICE BURTON: 227 something. 

9 MR QURESHI: Forgive me, 2271. Sorry. 

10 MR JUSTICE BURTON: Again not in the core bundle? 

11 MR QURESHI: No, my Lord. 

12 Do you have this, Mr -- 

13 A . Yes. 

14 Q. Yes? There is a chain of communication, so we'll take 

15 it slowly. 2271, bottom of the page -- over the page, 

16 forgive me, 2272: Andy Demetriou, 20 July, writing to 

17 Jimmy Kiberu. Who is that? 

18 A . H e was a former corporate affairs person in our K ampala 

19 office. 

20 Q. George Cazenove? Who is George Cazenove? 

21 A . H e's our media relations head. 

22 Q. Internal? 

23 A . Internal, yes. 

24 Q. Chris Perry, who is Chris Perry? 

25 A . The head of investor group relations. 
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1 Q. 20 July, Andy Demetriou is writing and saying: 

2 "Background. Another one of these immediate 

3 requests as the British High Commissioner needs our 

4 response within 30 minutes." 

5 That's pretty quick. 

6 "The Honourable Henry Bellingham ...(reading to the 

7 words)... our message is delivered to our benefit in the 

8 manner we need." 

9 It couldn't be clearer, could it? 

10 A . No. 

11 Q. No ambiguity there, is there? Over the page, we have 

12 Brian Glover to you, Graham Martin, and Aidan: 

13 "I have discussed with BHC ..." 

14 That's Mr Martin Shearman; is that right? 

15 A . Yes. 

16 Q. Help me if I'm wrong, but Mr Shearman, his wife is 

17 called Miriam, isn't she? 

18 A . Yes. 

19 Q. She was an employee of Tullow, is that right? 

20 A . I can't remember if she was an employee or a consultant, 

21 but she helped us out with certain H R issues. 

22 Q. She was on the payroll of Tullow at the time? 

23 A . In one capacity or another -- I think at the time. She 

24 wasn't there for years, but probably was at that -- 

25 Q. She was there at the material time, yes? 
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1 A . Probably, yes. 

2 Q. If needs be, you can check your HR records, can't you? 

3 A . Certainly. 

4 Q. Yes? Would you like to do that? 

5 A . I t's up to you, M r Qureshi, to say whether it's 

6 relevant. 

7 Q. Would you accept that she was there at the material 

8 time? 

9 A . Yes. 

10 Q. "I have discussed with British High Commissioner and he 

11 has agreed to include within a meeting ...(reading to 

12 the words)... this lot compared to the previous bunch. 

13 Here's hoping." 

14 The answer from Aidan Heavey, at 9.17, so that's 

15 within half an hour: 

16 "Hi, Brian." 

17 You're cc'd and Karuhanga is cc'd. 

18 "I've not met this guy but Tim has and was quite 

19 impressed." 

20 That would be Tim O'Hanlon? 

21 A . Yes. 

22 Q. Tim O'Hanlon is the chap you described, his role -- for 

23 my Lord's note, paragraph 46 of Mr Martin's witness 

24 statement; by all means look at it if you need to 

25 refresh your memory, paragraph 46 -- as vice-president 
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1 at Tullow's African operations. His role is focused on 

2 building relationships within host countries, yes? 

3 A . Yes. 

4 Q. "Mr O'Hanlon often attended important meetings with 

5 Government officials to convey Tullow's position on 

6 matters and gave detailed debriefs to the board." 

7 That's Tim; is that right? 

8 A . Yes. 

9 Q. "Tim was quite impressed. He loves Tullow and the way 

10 we do things?" 

11 Is that Tim or is that Henry Bellingham? 

12 MR JUSTICE BURTON: That must be Bellingham. 

13 A . I think it was Bellingham he was refer r ing to here. W e 

14 know T im loves Tullow . 

15 MR QURESHI: "He would become a great fan of Uganda if he 

16 could announce with M7 the approved deal on Friday and 

17 have it signed by Heritage just before they meet. The 

18 new British Government are totally different from the 

19 last lot ..." 

20 I'm sure they'll be pleased to hear that. 

21 "... and are very pro-business. This is a great 

22 opportunity to make Uganda their number one area. He 

23 should praise M7 for the way the oil sector has been 

24 handled. ...(reading to the words)... to set up 

25 a strong NOC ..." 
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1 What's that? 

2 A . National oil company. 

3 Q. "... and Ministry. We can help in all areas ...(reading 

4 to the words)... to say great terms and transparent 

5 process." 

6 Turn, please, to page 22 -- 

7 MR JUSTICE BURTON: What point do you make arising out of 

8 that? What's your question? 

9 MR QURESHI: My Lord, we're coming to it. 

10 MR JUSTICE BURTON: All right. 

11 MR QURESHI: I don't want anybody to suggest that somehow 

12 I've taken the witness to an incomplete picture. 

13 MR JUSTICE BURTON: No, no. 

14 MR QURESHI: 2273 -- 

15 MR JUSTICE BURTON: Bear all this in mind when the question 

16 comes, Mr Martin. Yes? 

17 MR QURESHI: 2273, Mr Martin. Do you have it? 

18 A . Yes. 

19 Q. Andy Demetriou, 20 July, so this is now 12.45. 

20 "Importance high. Key messages": 

21 "Gents, Brian is in a meeting so I forwarded on his 

22 behalf ...(reading to the words)... Elly is approaching 

23 Mbarara..." 

24 Who is Mbarara, do you know? 

25 A . No. 
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1 Q. "... and will use many of the points raised as well 

2 ...(reading to the words)... dialogue with PS ..." 

3 Who do you think "PS" is? 

4 A . The Permanent Secretary, F red K aliisa. 

5 Q. And Ernest is Mr Rubondo -- 

6 A . M r Rubondo. 

7 Q. -- of the trading and exploration department: 

8 "... on the same issues and if we can get the 

9 Foreign Minister to speak the same language, then we 

10 should be in a strong position." 

11 Over the page. Under the heading, "Updated key 

12 messages document", do you have it? 

13 A . Yes. 

14 Q. Second paragraph: 

15 "Both Heritage and Tullow have been actively 

16 engaging with the GOU in an attempt to obtain final 

17 closure." 

18 Would you agree that the reference to Heritage is 

19 accurate and truthful? 

20 A . In relation to July 20, there had certainly been a spurt 

21 in the two weeks beforehand where Her itage were fully 

22 engaged, yes. 

23 Q. "Tullow's position." 

24 Third bullet point: 

25 "The process has been open and transparently managed 
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1 since day one." 

2 Am accurate, truthful statement? 

3 A . Yes, I believe so. What we were refer r ing to here was 

4 the way in which we made a pre-emption and then we were 

5 planning to sell down to Total and C N O O C and the way 

6 that we have been perfectly open with the Government in 

7 relation to our prospective partners. 

8 Q. Let's pause there, shall we? "The process has been 

9 open", not "the way we have been open". Can you just 

10 explain what's meant by "the process"? 

11 A . These are M r Demetr iou's words, and not mine, but 

12 I presume he meant the whole process from start to 

13 finish. 

14 Q. All right. Mr Martin, the note was circulated to all of 

15 you and we know at 2273, we're told: 

16 "Gents, this is the latest version, comments still 

17 welcome." 

18 If there was any need for correction/clarification, 

19 you all had an opportunity to provide such 

20 correction/clarification, didn't you? 

21 A . Yes, we would have done, but we would not have 

22 approached this kind of note with a drafting hat on. W e 

23 would have just made sure that it was getting the key 

24 points across for the Government to put into Foreign 

25 Office speak . 
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1 Q. I see, so when you're talking about the Deputy Foreign 

2 Minister and you're providing him with a briefing note, 

3 where the High Commissioner for Uganda, married to 

4 somebody on your payroll, is telling you that the 

5 document is effectively going to be placed in a Foreign 

6 Office format and template, don't you feel 

7 a responsibility to ensure the key messages are 

8 accurate? 

9 A . Yes, and I think the key messages are accurate. 

10 Q. So let's come back to Tullow's position, the third 

11 bullet point: 

12 "The process has been open and transparently managed 

13 since day one." 

14 That's accurate, is it? 

15 A . In the context of the points we're trying to get across 

16 here, yes. 

17 MR JUSTICE BURTON: This document is not critical of 

18 Heritage, is it? 

19 A . I t's not, my Lord, no. 

20 MR JUSTICE BURTON: And are you saying that you personally 

21 were not critical of Heritage at that stage? 

22 A . That's correct. 

23 MR QURESHI: Over the page, "Points for the Minister's 

24 consideration". Under that heading, the last bullet 

25 point: 
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1 "It would be great press if M7 could get someone 

2 else, such as the Minister, to say 'great terms and 

3 transparent process'." 

4 Why is that so important? 

5 A . Because there was a lot of foreign investment that was 

6 waiting to come into Uganda and they were being put off 

7 by this tax dispute, and there was a great sense that as 

8 soon as this deal was concluded, then that investment 

9 would come into the country and they would be encouraged 

10 by the way in which the Government was involved with us 

11 in choosing the partners and we had pre-empted the 

12 Her itage acquisition -- the purchase of the H er itage 

13 assets. 

14 Q. Just to be clear, when you're referring to 

15 "transparency", what you're referring to is a concern on 

16 the part of foreigners seeking to invest in Uganda and 

17 the predominant consideration here is what you describe 

18 as the tax dispute, is that it? 

19 A . Yes, the tax dispute, but also some of the other issues 

20 which had come up, such as sanctity of contract. 

21 Q. You're not referring to transparency in any other way, 

22 are you? 

23 A . I don't believe so. 

24 Q. So "Key talking points", the third bullet point: 

25 "Transparency." 
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1 The same point again? 

2 A . Yes. 

3 Q. The reality is that the reason why you, Tullow, is 

4 emphasising transparency is because it's commonplace, 

5 isn't it, Mr Martin, in transactions in certain 

6 jurisdictions, unfortunately, where there is a lack of 

7 transparency for improper contact to be engaged in, 

8 isn't it? 

9 A . There are certainly some countries where that would 

10 apply, yes. 

11 Q. And it's a pretty good seal of approval if a Minister, 

12 the Deputy Foreign Minister, as he's described, although 

13 we don't have that kind of title in England, it's 

14 a pretty good seal of approval if the Deputy Foreign 

15 Minister can say a process has been transparent, isn't 

16 it? 

17 A . Yes. 

18 MR JUSTICE BURTON: Yes? 

19 MR QURESHI: Turn next within the bundle to the last page, 

20 page 2489. This is an email from Brian Glover, general 

21 manager for Tullow Uganda, so when he speaks, he speaks 

22 with the Uganda authorities on behalf of Tullow Uganda; 

23 correct. 

24 A . Yes. 

25 Q. He's writing on 22 July to K Kaliisa, that's Fred? 
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1 A . Yes. 

2 Q. "Draft proposal for closure of Heritage deal. 

3 "PS ..." 

4 Meaning Permanent Secretary? 

5 A . Yes. 

6 Q. Not, "I forgot to tell you something last time". 

7 "PS, here is the proposal the we are suggesting you 

8 put to the team ...(reading to the words)... thanks in 

9 advance." 

10 First point: 

11 "Tullow to pay an additional 100 million into the 

12 current pre-closing escrow account in addition to the 

13 1.35 billion consideration amount ...(reading to the 

14 words)... paid to the URA shall be non-refundable." 

15 Do you see that? 

16 A . Yes. 

17 Q. Any ambiguity there? 

18 A . No. 

19 Q. Could I ask you to look at your witness statement. 

20 MR JUSTICE BURTON: That, incidentally, was page 224 in the 

21 core bundle. 

22 MR QURESHI: My Lord, my apologies for not having given you 

23 the core bundle reference. 

24 MR JUSTICE BURTON: Mm-hm. 

25 MR QURESHI: Paragraph 117 of your witness statement, under 
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1 the heading, "Misunderstanding as to what had been 

2 agreed", do you see. 

3 A . Yes. 

4 Q. Let's read it together, shall we: 

5 "There then followed an awareness on Tullow's part 

6 that there had been a misunderstanding ...(reading to 

7 the words)... 25 or 26 July 2010." 

8 Pause there. Where was that African Union meeting? 

9 A . I'm guessing in Uganda. I don't know . 

10 Q. "Elly told me that he informed the President that Tullow 

11 would be paying ...(reading to the words)... which made 

12 misunderstandings more likely." 

13 MR JUSTICE BURTON: Was it a misunderstanding or was it 

14 a change of mind? 

15 A . I t was a misunderstanding between the various people on 

16 Tullow's side, my Lord. 

17 MR JUSTICE BURTON: Tullow's side? 

18 A . W e were in different parts of the world and trying in 

19 that last week before closing to find a mechanism that 

20 would be acceptable to everyone. M r A therton and I were 

21 in touch and discussing various ways in which, given it 

22 had transpired that the Government and Tullow wouldn't 

23 agree -- couldn't agree on the form of an arbitration 

24 agreement, that there might be some other mechanism 

25 using the escrow account and I think it was me who came 
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1 up with the idea that perhaps if we said the amount of 

2 121 was non-returnable it would be acceptable to the 

3 Ugandan side, but that wasn't acceptable to H er itage. 

4 Unfortunately, that message was communicated to the 

5 Government and they got the idea that this deposit would 

6 be non-returnable. 

7 MR JUSTICE BURTON: This document we're looking at looks as 

8 though it's been spelt out there's an escrow account and 

9 a non-returnable from Mr Glover to the Government. 

10 A . I t was a proposal at that stage, and I don't think we 

11 got a positive -- I'm not sure we got any response, 

12 actually, out of that. 

13 MR QURESHI: Really? Let's look, shall we? In any event, 

14 there's no mention of this email, is there, in your 

15 witness statement? You say there was 

16 a misunderstanding, things were moving very fast; 

17 correct. 

18 A . Yes. 

19 Q. Let's look at what happened on 26 July. Bundle E10, 

20 page 2595. My Lord, do you have that? 

21 Mr Martin, we'll pick up this email trail at the 

22 bottom of page 2595, Ms Kagina writing to Mr Glover, 

23 26 July, "Proposed way forward", do you see that? 

24 A . Yes. 

25 Q. The email that we just looked at was 22 July. 
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1 A . Yes. 

2 Q. "Without prejudice we have considered your mail of 

3 24 July." 

4 The email we saw was 22 July. 

5 "Below is our position: 

6 "Heritage will pay immediately 121, as you proposed, 

7 and we have agreed this part payment will be 

8 non-refundable irrespective of the outcome of any legal 

9 process to be taken under 2 below." 

10 Do you see that? 

11 A . Yes. 

12 MR JUSTICE BURTON: Is that copied to Heritage? 

13 MR QURESHI: No, my Lord. 

14 A . No, my Lord. 

15 MR JUSTICE BURTON: Yes? 

16 MR QURESHI: Above 351 -- I'm sorry, it's my eyesight. The 

17 answer, Brian Glover, Allen Kagina -- 

18 MR JUSTICE BURTON: This is incidentally page 225 or it's 

19 something very similar to 225 in the core bundle. 

20 MR QURESHI: And you were copied, Mr Martin? 

21 A . Yes. 

22 Q. "Dear Allen, thanks for your email ...(reading to the 

23 words)... I thank you and the rest of the team for your 

24 timely response." 

25 Do you see that? 
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1 A . Yes. 

2 MR JUSTICE BURTON: 225 has an email of more or less the 

3 same time, an hour later, again from Mr Glover to 

4 Mrs Allen but this one says: 

5 "I want to provide you with an update of where we've 

6 landed with Heritage." 

7 MR QURESHI: That's the next document I'm going to take the 

8 witness to. 

9 MR JUSTICE BURTON: Right. 

10 MR QURESHI: 2597, Mr Martin. 

11 MR JUSTICE BURTON: Thank you. 

12 MR QURESHI: Do you see this? 

13 A . Yes. 

14 Q. Brian Glover, Allen Kagina, you're copied: 

15 "Dear Allen, I wanted to provide you with an update 

16 of where we've landed with respect to acquisition of the 

17 Ugandan assets ...(Reading to the words)... and discuss 

18 in more detail with you." 

19 Do you see that? 

20 A . Yes. 

21 MR JUSTICE BURTON: This doesn't look like one end of the 

22 company not knowing what the other end is doing. This 

23 is you and Mr Glover putting it forward on the basis of 

24 an agreement reached with Heritage, with Kagina and 

25 various other people on the Ugandan side, including 
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1 non-refundable deposit and an escrow, and believing that 

2 you've got that. 

3 As I say, I'm not sure it matters at the end of the 

4 day, but are you really saying it was a misunderstanding 

5 on your side or a change of mind by the Government? 

6 I got the impression that the President got involved and 

7 said he wasn't having any of it. 

8 A . I t was a misunderstanding on our side, my Lord. 

9 M r G lover was not really familiar with how escrow 

10 agreements work , deposits, and unfortunately I was out 

11 of office on holiday and it took me a few hours to catch 

12 up with the email trail and I reacted with a bit of 

13 horror when I realised what had gone on, because clearly 

14 the idea of a non-returnable deposit had not been agreed 

15 with H er itage and here we were confirming to the 

16 Government that that was agreed, so we had to try and 

17 reverse that quickly. 

18 MR JUSTICE BURTON: So that was the problem? 

19 A . Yes. 

20 MR JUSTICE BURTON: Because there's not much difference 

21 between an escrow and a guarantee. It can make a big 

22 difference vis-a-vis section 108, but in other respects 

23 it doesn't make a difference. 

24 A . Unfortunately that was the basis on which we closed, 

25 that there wasn't much difference between an escrow 
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1 account where the funds are locked and a bank guarantee 

2 from an A A A bank which would amount to the same thing, 

3 but this non-returnable deposit was -- 

4 MR JUSTICE BURTON: But the non-returnable deposit? 

5 A . Was a misunderstanding. I t was my idea that it might 

6 get the deal over the line, it didn't get any traction 

7 and it was not agreed with H er itage, but unfortunately 

8 M r G lover thought that's what had been agreed and he 

9 confirmed that to the UR A . 

10 MR JUSTICE BURTON: I see. 

11 MR QURESHI: So you were on holiday at the time that all of 

12 this happened? 

13 A . On July 26, I was. I think I maybe left on holiday two 

14 days before. I f that's a Monday, I think I might have 

15 left on the Saturday. I was keeping in touch, but I was 

16 out of sync with the email trail. 

17 MR QURESHI: Okay. 2633, please. It's an email dated -- 

18 does my Lord have that? 2633. What does it say: 

19 "This issue is not going to go away, despite my 

20 email to her yesterday, to which she makes no reference. 

21 Elly, do you have any suggestions as to how we defuse 

22 this?" 

23 MR JUSTICE BURTON: Core bundle, 235.002. 

24 MR QURESHI: The next document I'd invite you to look at is 

25 the email that you refer to, your email of "yesterday" 
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1 to which she makes no difference. 2691. Core 250.001, 

2 my Lord, I'm told, which means it's a recent pink 

3 addition which is not in my bundle. 

4 MR JUSTICE BURTON: I have it. 

5 MR QURESHI: 2691. Graham Martin, that's yourself, Monday, 

6 26 July, 7 pm. So she writes at 5.51, it would appear, 

7 from 2633, and you reply at 7 pm, about an hour or so 

8 later. 

9 A . I think you have to take into account time zones there. 

10 I'm not sure who was where. 

11 Q. I understand. We won't add confusion, but let's look at 

12 what you say -- or the scope for confusion: 

13 "Dear Allen, please allow me to respond for Brian 

14 and indeed for Tullow generally. Things have been 

15 moving so fast over the last few days that it's been 

16 difficult for any of us involved to give a clear update 

17 at any point ...(reading to the words)... without 

18 incurring any tax at all." 

19 Was that correct? 

20 A . Yes. 

21 Q. But they didn't use legal ways without incurring any tax 

22 at all; they challenged, disputed, tax liability, didn't 

23 they? 

24 A . Yes. 

25 MR JUSTICE BURTON: That's a share sale? 
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1 A . I t's a share sale or a sale of the whole company, 

2 my Lord, yes. 

3 MR JUSTICE BURTON: It couldn't have been done without some 

4 commercial embarrassment, and with other potential 

5 ramifications, but anyway, that was what you had in 

6 mind. Yes. 

7 MR QURESHI: "Faced with that, and knowing that the 

8 Government supported our acquisition of the Heritage 

9 assets, provided we commit to sell down to Total and 

10 CNOOC ...(reading to the words)... whether or not the 

11 deposit could be refundable." 

12 You were copied in on the email exchanges of 

13 22 July, Mr Glover's, and 26 July, Allen Kagina saying, 

14 "We've accepted your offer", Mr Glover saying, "We're 

15 acting in accordance with the directions you've given"; 

16 correct? 

17 A . M r G lover was acting on directions that I had given him, 

18 but that was a proposal to put to the Government side 

19 and we did not have the approval of H er itage at that 

20 stage. W e were testing to see whether or not it would 

21 be acceptable to the Government and if it was, we would 

22 then have put it to H er itage. There were certain 

23 elements that I discussed with Paul A therton, but we 

24 hadn't quite squared the ci rcle on all of the issues. 

25 Q. Let me get this right. When Mr Glover made the offer, 
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1 which is clear, you accept that, do you -- the offer to 

2 make it non-refundable, which we looked at at the 

3 outset -- he was acting with your knowledge? 

4 A . Yes, but it was to test the waters to see if that would 

5 be acceptable to the Government team, after which 

6 I would go back and see if it was acceptable to 

7 Her itage. We were trying to bridge the gap. 

8 Q. All right, so you tested the waters and the big fish 

9 bit. Allen Kagina said, "Thank you very much". Did you 

10 contact Heritage at that point, 26 July, when she sent 

11 the email headed "Without-prejudice. We've considered 

12 your email, below is our position"? 

13 A . I think we'd completed the deal by that time. I think 

14 we had closed the t ransaction with H er itage by that time 

15 on the 26th. 

16 Q. Isn't the situation this, Mr Martin: this wasn't 

17 a misunderstanding. This was bait dangled in front of 

18 the Ugandan authorities to get them to complete, and 

19 once completion had been achieved, we come up with the 

20 misunderstanding; is that right? 

21 A . Absolutely not. Absolutely not. W e got ourselves into 

22 a big mess because of it. 

23 MR JUSTICE BURTON: I don't understand why you didn't speak 

24 to Heritage. You say to me now, and I perfectly well 

25 understand it, Heritage wouldn't -- I don't know whether 
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1 you say wouldn't agree or wouldn't have agreed, but did 

2 you ever ask them? 

3 A . I can't remember , my Lord, if that issue came up in my 

4 discussions with Paul A therton, but I was trying to find 

5 a way of bridging the gap between the parties, put 

6 a proposal to the Government and then I was going to go 

7 back to H er itage. 

8 MR JUSTICE BURTON: You were going to, but you never did. 

9 A . Did I put that to H er itage? I think we had taken the 

10 decision to close just with the 121 in deposit and the 

11 monies into the escrow account by that stage. 

12 MR JUSTICE BURTON: You never did it put it to Heritage, 

13 I suppose because -- 

14 A . I didn't put that offer that was made to the Government 

15 team to H er itage, no. 

16 MR JUSTICE BURTON: And you must have known they would never 

17 have agreed with it? 

18 A . Yeah, probably. 

19 MR JUSTICE BURTON: Mr Qureshi is saying you dangled this 

20 option, which you must have known would never be 

21 acceptable to Heritage, to the Government and got the 

22 agreement as a result. Is that what you're saying? 

23 A . No. There was no further discussion with the Government 

24 at that stage on those issues at all. There was 

25 a couple of days' gap before the Government responded, 
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1 by which time we and H er itage had taken the decision to 

2 close the transaction. 

3 MR JUSTICE BURTON: You had to do that. 

4 A . Yes, we were running out of time. 

5 MR QURESHI: My Lord, is that a convenient point to pause? 

6 MR JUSTICE BURTON: Yes. I just want to be clear about 

7 this. So you hadn't reached agreement with Heritage. 

8 It wasn't likely you were going to be able to reach 

9 an agreement on the only basis which you'd been dangling 

10 before the Government, but you had to go ahead with 

11 Heritage, and you did go ahead with Heritage, at a time 

12 when you hadn't yet reached an agreement with the 

13 Government? 

14 A . W e were relying, my Lord, on the fact that we had 

15 a letter from M r K aliisa the Permanent Secretary, giving 

16 us the roadmap to close the transaction. 

17 MR JUSTICE BURTON: Certainly. 

18 A . And we put in place something which we thought was 

19 better than that. 

20 MR JUSTICE BURTON: Better vis-a-vis the escrow, vis-a-vis 

21 the guarantee, you thought it better, they didn't, but 

22 you weren't to know that. 

23 A . Yes. 

24 MR JUSTICE BURTON: But the non-returnable deposit, that 

25 wasn't better, that was worse. You didn't give them 

 

 



Page 188 

 

1 what they said they wanted. 

2 A . Yes, but they'd only got that idea from an idea which we 

3 floated, which was never going to go very far and that 

4 was the misunderstanding because I wasn't involved in 

5 those discussions with M r K aliisa and the team. I t was 

6 M r G lover who then said " This is as agreed " , and it 

7 hadn't been. 

8 MR JUSTICE BURTON: I'm sorry, I still don't understand. 

9 I quite understand there's a misunderstanding between 

10 you and Mr Glover. Mr Glover perhaps thought that it 

11 had been agreed with Heritage when it hadn't been, but 

12 I'm trying to understand your state of mind because 

13 you're in touch with things. You're on holiday, 

14 perhaps, but there are long emails from wherever you 

15 were. The position is you went ahead with Heritage 

16 knowing that you hadn't done a deal with the Government 

17 and that the only deal that was available to the 

18 Government was one which Heritage was unlikely to have 

19 agreed with. Do I have that right? 

20 A . I t was a proposal of ours, my Lord, which we just hadn't 

21 had a response from the Government on, so I had no 

22 choice but to go back to the original proposal which the 

23 Government had put forward, which was in the letter of 

24 16 July. 

25 MR JUSTICE BURTON: Yes. 
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1 A . I was trying to come up with ideas, M r A therton and 

2 I discussed a few . I forget what evolution that 

3 particular idea was, but it wasn't getting any traction. 

4 MR QURESHI: My Lord, can we see the process of evolution in 

5 the morning and pause there? 

6 MR JUSTICE BURTON: Yes, thank you. 10.30 am. 

7 (4.30 pm) 

8 (The hearing adjourned until 10.30 am the following day) 
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