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1     Tuesday, 12 March 2013 

2 (10.30 am) 

3      Discussion 

4 MR JUSTICE BURTON: Yes, Mr Wolfson. 

5 MR WOLFSON: Good morning, my Lord. I and my learned friend 

6 Mr Mott appear for the claimant. Mr Qureshi, 

7 Mr Brettler and Mr Cook appear for the defendants. 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: My Lord, a few words about the documentation -- 

10 MR JUSTICE BURTON: Yes, I wanted to say a few words myself. 

11 MR WOLFSON: I thought you might. 

12 MR JUSTICE BURTON: Let me start by saying this: That this 

13 was a considerable underestimate in terms of time for 

14 reading. I think both of you agreed a day and that was 

15 just not enough. When I saw the papers on Friday, 

16 I realised a day wasn't going to be enough. 

17 So I spent Saturday and Sunday reading it, which 

18 wasn't how I'd anticipated spending my weekend, and 

19 Monday, and I've just about finished in three full days 

20 reading, including some evenings. I've read Mr Martin, 

21 because I know he was the first witness statement, but 

22 I haven't read the other witness statements, other than 

23 the bits that you referred to in the skeleton, and 

24 I can't remember whether he was on the reading list or 

25 not. I haven't read the experts' reports. 
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1 But simply reading through your skeleton, looking at 

2 the documents you wanted me to and understanding the 

3 documents you both wanted me to read has taken three 

4 days, not one, so I do urge in future clear, careful 

5 consideration if you're going to want your judge to read 

6 the thing in advance. You have to give him the time for 

7 it and we're not given time -- I was doing, as you know, 

8 other cases until Friday. Monday as my reading day just 

9 wasn't enough. 

10 I know you both applied for -- and I welcomed the 

11 lengthy skeletons, I found them very informative, but it 

12 seemed to me that when you applied for extension of 

13 length for the skeleton, that would have been the time 

14 to have said, or alternatively the court should have 

15 responded by saying -- was it done administratively? 

16 You both accompanied your skeleton with a request for 

17 an extension. Did you ever get an extension? It wasn't 

18 done by a judge. 

19 MR WOLFSON: No, I think we both understood the rules to say 

20 that one should explain to the judge why the skeleton is 

21 longer. 

22 MR JUSTICE BURTON: I asked the Clerk to the List last week 

23 whether -- or actually, yesterday morning, because 

24 I spent the weekend on it -- whether permission was 

25 given and he said he hadn't given permission. It seems 
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1 to me there must be some sense in the court saying, if 

2 I'm giving an extension of length to the skeletons: Is 

3 it going to be enough, have you allowed enough time for 

4 reading? 

5 MR WOLFSON: On behalf of both of us, I'm sorry that we've 

6 inconvenienced your Lordship and crashed into 

7 your Lordship's weekend in the way that we have. 

8 MR JUSTICE BURTON: There it is, but I do in future urge you 

9 both to think carefully about it and speak to other 

10 members of the Commercial Bar and the Bar generally. 

11 MR WOLFSON: Yes. My Lord, certainly, when it comes towards 

12 the end of my remarks, I was going to talk about the 

13 timetable. I'll come back to that point, but certainly 

14 that's one thing which we will take into account even 

15 more carefully than we would otherwise have done when it 

16 comes to the timing and length of closing submissions 

17 and then oral closings. 

18 MR JUSTICE BURTON: By then I will be relatively informed. 

19 MR WOLFSON: Absolutely. 

20 MR JUSTICE BURTON: The other matter I thought I should 

21 mention is that many years ago I was, after 

22 a particularly drunken dinner whilst still 

23 an undergraduate at Balliol, appointed as Admiral of the 

24 Fleet of the Baganda Navy by Mr Freddie Mpanga, who was 

25 then the Kabaka's Attorney General. Other members of 
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1 the dinner were appointed to other positions, probably 

2 more significant than mine, but as Admiral of the Fleet 

3 of the Baganda Navy, I've never been proud to continue 

4 in that post. I've never been called upon -- actually I 

5 have never been to Uganda, I have never set foot in 

6 a ship of the Baganda Navy, but I thought I ought to 

7 declare it, not least because it may be a relative of 

8 Mr David Mpanga, I don't know. 

9 MR WOLFSON: Of course, your Lordship is sitting in the 

10 Commercial Court and Admiralty Court to hear this. 

11 MR JUSTICE BURTON: There we are. Mr Freddie Mpanga was 

12 a very fine man. I only had a passing acquaintance with 

13 him. Any relation? I don't know. 

14 MR WOLFSON: I don't know. 

15 MR JUSTICE BURTON: He probably is. 

16 MR WOLFSON: I'm still struggling with the revelation that 

17 there was ever a drunken dinner at Balliol. 

18 MR JUSTICE BURTON: We deserved it. 

19 MR WOLFSON: Yes. 

20 MR JUSTICE BURTON: For the rest of it, you were going to 

21 mention timetable. 

22 MR WOLFSON: Can I come to the timetable at the end? I'm 

23 just going to say a few words about the documentation to 

24 make sure we all have the same material. 

25 Your Lordship should have the trial bundles. 
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1 MR JUSTICE BURTON: Yes. 

2 MR WOLFSON: There's a slim white bundle, which your 

3 Lordship obviously has, with our skeleton and a blue 

4 file with my learned friend's. 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: There should be one file of joint authorities 

7 which I don't anticipate we'll get to -- 

8 MR JUSTICE BURTON: No, but I've read those bits which you 

9 -- 

10 MR WOLFSON: There's only a few points. 

11 MR JUSTICE BURTON: Yes. 

12 MR WOLFSON: Then there were until last night three files of 

13 core bundles. At half past midnight last night we got 

14 an email from my learned friend's solicitors saying they 

15 wanted to split the core into five bundles. I'm leaving 

16 mine as they are -- 

17 MR JUSTICE BURTON: No, I'm happy with three fatter ones. 

18 I have, with the assistance of someone from your firm 

19 who came out to my firm, your solicitor's firm, in 

20 different coloured paper -- I have pink -- they have 

21 been added to my files, your extra documents. It looks 

22 as though some extra documents have come in from the 

23 defendants as well, have they? 

24 MR QURESHI: My Lord, yes. 

25 MR JUSTICE BURTON: I've not read those. I haven't read all 
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1 the pink ones either, except the ones I was looking for, 

2 but the blue ones from you -- 

3 MR QURESHI: I understand. 

4 MR JUSTICE BURTON: -- and we've managed in three bundles, 

5 so I shall stay with three bundles. 

6 MR WOLFSON: Absolutely. I will try, whenever I refer to 

7 a document, to go to the core. 

8 MR JUSTICE BURTON: If we find it's not in the core, unless 

9 it's something completely irrelevant which we just need 

10 for confirmation, we'll transfer it. 

11 MR WOLFSON: The exception to that may be bundle B. There 

12 were two bundle Bs, which are basically the transaction 

13 documents, it might be easier to leave those -- 

14 MR JUSTICE BURTON: No, bundle B separately. I've not 

15 looked, because I was asked not to, at B2. I don't 

16 suppose it will ever need to be looked at but I've read 

17 B1. And then of course there's C and then I haven't 

18 looked at any of the Es and I've looked at D1 and D4 for 

19 the purpose of one or two matters. 

20 MR WOLFSON: I'm grateful. 

21 MR JUSTICE BURTON: The one document I was going to add to 

22 the core bundle, we'll come to that later. 

23 I have one or two questions for you, but perhaps 

24 I should start by asking: I was asked not to read, and 

25 I didn't, paragraph 58 of your skeleton. What's 
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1 happened in relation to that? 

2 MR WOLFSON: So far as we're concerned, we're a little 

3 perplexed as to why that's an issue. It might be most 

4 convenient to deal with that in my learned friend's 

5 opening remarks and then I can respond to it. 

6 MR QURESHI: My Lord, I can deal with it now. 

7 MR JUSTICE BURTON: Yes. Why don't you? I haven't read it. 

8 MR QURESHI: The issue relates to documentation that was 

9 obtained improperly by Messrs Tullow. The way in which 

10 that documentation was deployed in other proceedings in 

11 the Tax Appeals Tribunal in Uganda was objected to. 

12 There's a decision of the Tax Appeals Tribunal in 

13 bundle 24 which referred to some of the substance of 

14 information that's reflected in those documents 

15 concerning without-prejudice discussions. 

16 That objection remains, but given that the documents 

17 are in the bundles before you, my Lord, and given that 

18 the bundles have been produced, it seems impractical, 

19 whilst maintaining that reservation so far as privilege 

20 is concerned, without-prejudice privilege, not to allow 

21 your Lordship to read the underlying documents and the 

22 paragraph, paragraph 58. 

23 The objection was taken upon sight of my learned 

24 friend's skeleton and the reference to without-prejudice 

25 material. The provenance of that material is something 

 

 

 

 



Page 8 

 

1 that we intend to explore in cross-examination. 

2 MR JUSTICE BURTON: Yes. Shall I quickly look then so 

3 I know what we're talking about, at paragraph 58? 

4 MR QURESHI: My Lord, yes. 

5 MR JUSTICE BURTON: Negotiations -- this is in May 2010 -- 

6 between you and the Government and you propose 

7 36 million. I've seen some reference -- I don't 

8 remember 36 million, but I've seen references to offers 

9 of a lesser amount by you to the Government to try and 

10 resolve this. The Government rejected this offer. 

11 Shortly thereafter, Tullow became increasingly ... 

12 Well, there it is. It was without-prejudice as 

13 between you and the Government -- 

14 MR QURESHI: My Lord, given that we're on this passage and 

15 we're going to be seeing a plethora of documents, it 

16 might assist if we go to the relevant document itself, 

17 which is at bundle E7. 

18 MR JUSTICE BURTON: It's not in the core? 

19 MR QURESHI: I don't believe it is. 

20 MR JUSTICE BURTON: We may as well put it in the core. It 

21 may be part of your bad faith case. 

22 MR QURESHI: My Lord, if I could invite your Lordship to 

23 turn to 1642. 

24 MR JUSTICE BURTON: Right. 

25 MR QURESHI: Your Lordship will see it's an email from 
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1 Mr Lawrence Kiiza -- 

2 MR JUSTICE BURTON: This one is not one that's been referred 

3 to in paragraph 58. 

4 MR QURESHI: -- Director of Economic Affairs at the Ministry 

5 of Finance to Mr Inch. 

6 MR JUSTICE BURTON: So this is the Government providing to 

7 Mr Inch a without-prejudice offer from your solicitors. 

8 MR QURESHI: One can see the terms upon which it's 

9 communicated: Given in confidence. 

10 We turn over the page to 1643. It says: A letter 

11 from those instructing me, headed, "Without prejudice. 

12 Strictly private and confidential". 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: And then you have the minute to the meetings as 

15 well. So confidentiality, without-prejudice privilege, 

16 was mainly manifest from the documents. Nevertheless, 

17 they're before your Lordship. This is a question that 

18 I intend to explore in cross-examination. 

19 MR JUSTICE BURTON: If you're going to refer to it, I'm 

20 going to -- do I take the minutes as well? 

21 MR QURESHI: My Lord, yes. It goes up to 1652. 

22 MR JUSTICE BURTON: I'll take all that out and put it into 

23 the core together with the cover letter, 1642. 

24 MR QURESHI: Thank you. 

25 MR JUSTICE BURTON: Right. Thank you. I have one or two 
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1 questions to ask, if I may, of both of you, really, but 

2 the first two are and some of them are for one side 

3 rather than the other. 

4 The first thing I want to know is the state of play 

5 in the arbitration. How are we going? 

6 MR QURESHI: My Lord, there was a hearing on the issue of 

7 jurisdiction, with the concept of arbitrability and the 

8 issue of arbitrability. The arbitrators have yet to 

9 deliver an order. 

10 MR JUSTICE BURTON: That's a shame. Assuming -- let's not 

11 assume anything. But if they were to find jurisdiction, 

12 then you move on and the issue of the arbitration is 

13 whether you are liable to pay the tax? 

14 MR QURESHI: Indeed, my Lord. There are two issues. 

15 There's the question of liability to pay tax pursuant to 

16 the underlying agreement, and there is also 

17 a stabilisation clause which provides effectively 

18 a neutral outcome in the event of adverse change in the 

19 law, which has an adverse economic consequence, so those 

20 are the two elements of the claim presently before the 

21 arbitrators. 

22 MR JUSTICE BURTON: This is an agreement between you and the 

23 Government? 

24 MR QURESHI: Yes. 

25 MR JUSTICE BURTON: I haven't seen any of this. Obviously 
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1 I've seen the arbitration papers but I haven't seen the 

2 agreement. When you bought into the block, or blocks, 

3 originally -- 

4 MR QURESHI: Yes. In 2004. 

5 MR JUSTICE BURTON: -- which you subsequently sold off? 

6 MR QURESHI: Indeed, my Lord. 

7 MR JUSTICE BURTON: Right, and that contained an arbitration 

8 clause? 

9 MR QURESHI: Indeed, my Lord. 

10 MR JUSTICE BURTON: And what's the issue about whether 

11 there's jurisdiction or not? 

12 MR QURESHI: The issue that's contended for -- these are 

13 points which were already identified before 

14 Mr Justice Teare -- there was an application. 

15 MR JUSTICE BURTON: I've seen that, which you failed on. 

16 MR QURESHI: Yes. The issue as it's advanced by the Ugandan 

17 authorities is that, as a matter of policy, tax can 

18 never be the matter of arbitration. 

19 MR JUSTICE BURTON: Even though they agreed it should be? 

20 MR QURESHI: That's their primary position. They have other 

21 arguments. 

22 MR JUSTICE BURTON: Presumably they will also be relying on 

23 the Tax Appeals Tribunal decision as res judicata? 

24 MR QURESHI: Indeed, but our response there too, and it's 

25 a response that's articulated clearly in the documents, 
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1 is that as a result of the actions of the Ugandan 

2 authorities, to avoid being placed in a situation of 

3 default, we had to object, but that was with clear 

4 reservations of our right to proceed to arbitration. 

5 MR JUSTICE BURTON: I follow. So you are saying that the 

6 Tax Appeals Tribunal's decision is (inaudible), it has 

7 to be re-decided all over again? 

8 MR QURESHI: My Lord, so far as the Tax Appeals Tribunal 

9 decision is concerned of 23 November, there are various 

10 arguments that have been advanced on appeal, because it 

11 has to be appealed. Given that the Ugandan authorities, 

12 we say, forced Heritage to place themselves before the 

13 Tax Appeals Tribunal so as to defend themselves against 

14 the outcome, where they might be considered to be deemed 

15 in default, the appeal inter alia points to the errors 

16 of law that the Tax Appeals Tribunal has made in 

17 concluding that an interest in a movable property was 

18 disposed of, 79G; 79S, activities in Uganda, and the 

19 approach of the Tax Appeals Tribunal -- I say TAT -- is 

20 an approach that's the subject of detailed consideration 

21 and objection. 

22 MR JUSTICE BURTON: So, outstanding there at the moment, 

23 therefore, is an appeal. When is that coming on, 

24 against the Tax Appeals Tribunal? 

25 MR QURESHI: We're in the hands of the listing in Uganda. 
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1 MR JUSTICE BURTON: It will come on at some stage? 

2 MR QURESHI: Yes. 

3 MR JUSTICE BURTON: Outstanding there are, your appeal 

4 against the Tax Appeals Tribunal decision, which inter 

5 alia will include not only whether they were right or 

6 wrong, but also to say that they shouldn't have reached 

7 a decision because it should have been arbitrable -- 

8 MR QURESHI: Yes. 

9 MR JUSTICE BURTON: -- and the outcome in the arbitration. 

10 Where is that taking place? 

11 MR QURESHI: London, my Lord. 

12 MR JUSTICE BURTON: And that's an international tribunal? 

13 Who is the arbitrator? 

14 MR QURESHI: It's a UNCITRAL arbitration, three 

15 international arbitrators. There's a Professor of 

16 Public International Law, Professor Campbell McLaughlin; 

17 Dr Julian Lew(?), and the third arbitrator appointed by 

18 the Ugandan authorities is an Egyptian lawyer. 

19 MR JUSTICE BURTON: It's against that background that I ask 

20 you two questions. The first is you in your skeleton 

21 have asked me to resolve the question as to whether you 

22 were liable to pay the Ugandan tax or not, and I don't 

23 know whether that's -- I haven't checked whether that's 

24 in the list of issues, but I note with interest that 

25 Mr Wolfson has not dealt with it in his skeleton and it 
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1 seems to me it's only one paragraph, but it's quite 

2 a long paragraph, 156.2 of your skeleton, it seems to me 

3 that it's not for me to decide that. As I say, I've had 

4 no counter argument from Mr Wolfson, and in any event 

5 you've now told me that there are no less than two other 

6 parties who are deciding this very matter who are much 

7 more qualified to do so than I am, the arbitrators and 

8 the appeal against the tax tribunal. So what am I to do 

9 about paragraph 156.2? 

10 MR QURESHI: Your Lordship will observe that this is 

11 a paragraph that's related to the restitution claim, the 

12 unjust enrichment claim that my friend advances. 

13 MR JUSTICE BURTON: I don't mind what it's related to. Are 

14 you inviting me to address the issue? If so, how? 

15 MR QURESHI: My Lord, it's been advanced in the skeleton and 

16 perhaps I can elaborate on this in my opening? 

17 MR JUSTICE BURTON: If you'd have a think about it, because 

18 at the moment I don't see that I begin to have the 

19 wherewithal or the skill to decide it and, as I say, 

20 it's actually in play in two other places. 

21 In any event, it seems odd that I should be deciding 

22 whether you are liable as a matter of tax law to the 

23 Ugandan Government where the Ugandan Government are not 

24 a party to this action. There are other actions to 

25 which they are party and in which they can argue their 

 

 

 



 

 

Page 15 

 

1 corner. Perhaps you can have a think about it. 

2 MR QURESHI: Indeed. 

3 MR JUSTICE BURTON: At the moment I'm feeling distinct 

4 reluctance, even if both sides were inviting me to 

5 decide the point, and I don't know whether Mr Wolfson 

6 is, to launch into it. 

7 The next and related matter is this. There is, of 

8 course, money sitting in the escrow account. If I find 

9 that in this action, for whatever reason, for multiple 

10 reasons that you put forward, the claimant cannot 

11 recover the sums against you that it claims in this 

12 action, but it is found in due course that the tax was 

13 payable to the Ugandan Government, either so found by 

14 the Tax Tribunal on appeal or by the arbitrators or 

15 both, what happens to the monies in escrow? Let me ask 

16 you without speculating what happens. 

17 I ask that for three reasons. The first is that it 

18 seems to me that if you are liable for the tax, that is 

19 a convenient pot of money that can be used either to pay 

20 the tax or to be paid out to the claimants. 

21 Alternatively, if it is paid over to the Government, the 

22 Government has agreed by the memorandum of understanding 

23 in those circumstances to reimburse the claimant. 

24 I quite understand that if you succeed in this 

25 action and you are not found liable to pay tax, then in 
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1 those circumstances I would have thought you get the 

2 money back, because it's not due for tax, and they will 

3 have paid, if they'd lost in this action, they'll have 

4 paid something which you weren't in the event liable to 

5 pay, but they'll have failed to recover it from you in 

6 this action, so you will get the money back and they 

7 will be out of pocket. But I'm speculating in relation 

8 to what the position will be if you are liable to pay 

9 tax. Obviously I'm not wanting to know whether there's 

10 been any discussions at all, without-prejudice or 

11 otherwise, behind the scenes, but in a way I'm surprised 

12 that this case has come on before the question as to 

13 your liability to pay the tax has been resolved. 

14 That's my first question. 

15 The second and third, which are interrelated, you 

16 are asking me, at paragraph 188 in your skeleton, to 

17 make an order for me to pay out the monies in the escrow 

18 account to you, and Mr Wolfson is asking, by 

19 paragraph 216 and 19 of his skeleton, for me to make 

20 an order of payment out to him of the monies in the 

21 escrow account, and at the moment I can't see that 

22 I have any jurisdiction over the escrow account at 

23 either of your instances, so that the best that can 

24 happen if you succeed in the action is the escrow 

25 account remains where it is but you don't have to pay 
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1 them. Obviously if you win, then you'll have to pay 

2 them and then the money remains in the escrow account to 

3 be decided in the future. But I'm more interested in 

4 what happens if you win this application. 

5 Those are my questions. Any answers that either of 

6 you can give? 

7 MR QURESHI: My Lord, so far as the escrow funds are 

8 concerned, your Lordship has seen how we've put the case 

9 in the skeleton. The position that's advanced by the 

10 claimant is that it has purported to discharge 

11 Heritage's tax liability. However, if that supposition 

12 is well-founded vis-a-vis the Ugandan authorities, we 

13 say nevertheless that the purpose of the escrow 

14 arrangement has now come to an end; the indemnity 

15 provision is not capable of being invoked by the 

16 claimant, clause 7, because the pre-conditions were not 

17 met -- 

18 MR JUSTICE BURTON: Well, for whatever reason, they fail 

19 against you. There are a lot of defences and let's 

20 assume one or more succeeds. 

21 MR QURESHI: So those funds are properly due and payable to 

22 the defendants. 

23 MR JUSTICE BURTON: Even though they were paid into the 

24 escrow account against the background of finding out 

25 whether you actually had a liability to the Ugandan 
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1 Government or not and that's not yet been resolved? 

2 MR QURESHI: My Lord, therein lies a significant problem for 

3 Tullow, because it was precisely the purpose of the 

4 escrow arrangement entered into on 23 July, leading to 

5 the supplemental agreement of 27 July, to ensure that 

6 the Ugandan tax authorities' tax demand, if finally 

7 determined, could be satisfied. What Tullow did was 

8 subvert the arrangement that had been carefully 

9 negotiated, consistent with Ugandan law, so as to 

10 address that concern. 

11 Having done so in breach of the escrow arrangement, 

12 we respectfully observe it's no longer -- it's not 

13 possible for Tullow to invoke the indemnity, and insofar 

14 as it made a payment, we contend it made a payment 

15 primarily for its own -- 

16 MR JUSTICE BURTON: I understand that. All that's to be 

17 discovered. Let's assume they fail, for whatever 

18 reason, in recovering the money from you in this action. 

19 You then prove that there was no tax liability. 

20 I understand entirely that in those circumstances the 

21 claimants end up with egg on their face all round. But 

22 if it turns out that you do have a tax liability, then 

23 either the money would then go back to them or, if it 

24 doesn't, if it goes to the Government, the Government 

25 will repay it, it seems, back to them. But what I don't 
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1 see is that I have any jurisdiction at either of your 

2 two instances to make an order in relation to the escrow 

3 account. 

4 Have a think about it. I don't know what your 

5 feeling is, Mr Wolfson. You want the money back? 

6 MR WOLFSON: Indeed, my Lord. 

7 MR JUSTICE BURTON: But he wants the money out. At the 

8 moment I don't see whether I have any jurisdiction to -- 

9 what do you say, Mr Wolfson? 

10 MR WOLFSON: It's a matter which I'll come to in some detail 

11 later. The two short points for present purposes are: 

12 First, with respect, your Lordship is absolutely correct 

13 that the obvious wrong answer in this case is that the 

14 claimant fails, the defendant whips the 283 million out 

15 of the escrow when it's not yet determined whether the 

16 defendants are at all liable to the Ugandan Government. 

17 MR JUSTICE BURTON: No. 

18 MR WOLFSON: Because we know what's going to happen there, 

19 which is the Ugandan Government is going to have a jolly 

20 hard time getting anything out of the defendant. 

21 So far as your Lordship's jurisdiction, to put it in 

22 those terms, we would say it's a matter of contract -- 

23 MR JUSTICE BURTON: That is why, even if you fail, the money 

24 should not go back to them until it's decided, because 

25 that money ought to stay there either so that it can be 
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1 paid to the Government or -- well, probably in fact that 

2 is to pay the Government, so that the Government can 

3 then repay you in accordance with the memorandum of 

4 understanding. 

5 MR WOLFSON: Precisely. 

6 MR JUSTICE BURTON: But how can I make an order that you 

7 should have the money out, which is what you're asking 

8 me for? 

9 MR WOLFSON: That's the second point. This is a matter of 

10 contract. It will be a matter of submission in due 

11 course, but essentially when your Lordship looks at 

12 article 7 in the indemnity, the indemnity contemplates 

13 circumstances where the indemnity is both demanded and 

14 achieved prior to final determination of the tax, and 

15 it's in those circumstances, reading the indemnity 

16 together with the escrow account, which we say is 

17 a matter of contract, your Lordship can make that order 

18 but I'll address your Lordship on that. 

19 Of course, if I'm wrong on that, where we would end 

20 up is that I would have a judgment from this court 

21 against Heritage. The money would be in escrow and then 

22 we could have an interesting debate as to whether 

23 I could, so to speak, enforce that judgment against the 

24 escrow -- 

25 MR JUSTICE BURTON: So if you succeeded against them, to put 
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1 it in a quite wrong way, but you would be perfectly 

2 content to get the money out of the escrow account, they 

3 don't need to put their hands further in their pocket, 

4 and you would ask me to be effectively ordering that 

5 that money, whatever it now comes to with interest, 

6 should be paid to you in satisfaction of your judgment? 

7 MR WOLFSON: Part satisfaction. As your Lordship has picked 

8 up, putting interest to one side because interest tends 

9 to complicate these things, but there's 283 million in 

10 escrow. 

11 MR JUSTICE BURTON: And then there's the 30. 

12 MR WOLFSON: Exactly. 

13 MR JUSTICE BURTON: At any rate, you're saying if you win, 

14 the jurisdiction I would have would be to say: Well, 

15 they owe you the money, you might as well have it out of 

16 the escrow account? 

17 MR WOLFSON: We'd put it that way and also in terms that we 

18 have a contractual right. I know they sound the same, 

19 but they're subtly different. 

20 MR JUSTICE BURTON: Absolutely. If you lose and you can't 

21 get your money back from them through this action, they 

22 want the money out -- 

23 MR WOLFSON: We say that has to be wrong. 

24 MR JUSTICE BURTON: Right. So they can't have the money 

25 out -- 
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1 MR WOLFSON: If I may say, your Lordship, with respect, has 

2 picked up on a very important point. This is not 

3 a binary issue. In other words, it's not a question, as 

4 your Lordship has plainly picked up, it's not a question 

5 that either Tullow succeeds or the money comes out of 

6 escrow to Heritage. There are actually four options: 

7 Tullow succeeds and gets its money from escrow; Tullow 

8 succeeds but doesn't get the money out of escrow for 

9 whatever reason; Heritage succeeds and doesn't get the 

10 money from escrow; and Heritage succeeds and does get 

11 the money from escrow. Out of those, of course, we'll 

12 be saying obviously we would like to win and get the 

13 money from escrow, but second best is that we win and we 

14 don't get the money from escrow (overspeaking) -- 

15 MR JUSTICE BURTON: (overspeaking) -- 

16 MR WOLFSON: -- (overspeaking) chase them into whatever 

17 jurisdiction they're now in, whether they're still in 

18 Mauritius or they've moved on somewhere else. 

19 MR JUSTICE BURTON: Yes. 

20 MR WOLFSON: Third would be that Heritage wins and the money 

21 stays in escrow, but the answer which, with respect, 

22 I say must be wrong is that pending the determination of 

23 whether Heritage is actually liable to tax -- 

24 I appreciate I haven't answered your Lordship's first 

25 question and I'll come to that in a second if I may -- 
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1 that Heritage gets the money out. Can I pick up that 

2 point about how your Lordship is going to decide that 

3 point? 

4 MR JUSTICE BURTON: Yes. 

5 MR WOLFSON: It does arise on my case, but only, frankly, 

6 right at the end. In other words, it's an alternative 

7 case which I have on restitution. My primary case of 

8 course is in contract so my whole restitution case is in 

9 the alternative. My primary restitution case is that 

10 I discharged the liability by paying under a valid 

11 notice and the notice can be valid even if the 

12 underlying tax demand is not. 

13 MR JUSTICE BURTON: Yes. 

14 MR WOLFSON: So it's in the alternative restitutionary case 

15 that we get on all of this. 

16 MR JUSTICE BURTON: I see. 

17 MR WOLFSON: But to be fair to my learned friend and to make 

18 it clear to your Lordship, it wouldn't be fair for 

19 your Lordship to say this only arises on my learned 

20 friend's case; it does arise on my alternative 

21 restitution case, but what we say in that regard is with 

22 respect very simple and we've cited the relevant 

23 authority in writing, which is to say unless at this 

24 stage your Lordship has very cogent reasons -- I'm not 

25 going to say, with respect, any more, please 
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1 your Lordship can take it as read -- to depart from 

2 a 70-page considered ruling of the Ugandan Tax Appeals 

3 Tribunal, your Lordship should say the current state of 

4 play in a decision by the relevant body is that this tax 

5 is due. 

6 MR JUSTICE BURTON: But you haven't put forward any counter 

7 argument, unless I've missed it. 

8 MR WOLFSON: Counter argument? 

9 MR JUSTICE BURTON: To paragraph 156.2. You're sticking on 

10 the Tax Appeals Tribunal, but it's more of a question as 

11 to whether I am asked -- asked -- to decide the issue as 

12 to whether in fact -- not just whether in fact the 

13 notice was valid or whether you had bona fides or any of 

14 these kind of things, but whether the tax is due. 

15 I don't see how I can decide it. Even if there weren't 

16 a res judicata, as you would allege, in the Tax Appeals 

17 Tribunal, it just seems wholly inappropriate for me to 

18 be deciding as between two civilian parties their 

19 liability to the Ugandan Government for tax. 

20 MR WOLFSON: Let's stand back for a moment and assume 

21 a circumstance where, for whatever reason, the 

22 Government and Heritage were not arbitrating this point. 

23 MR JUSTICE BURTON: Mm-hm? 

24 MR WOLFSON: And let's assume that nonetheless we are 

25 running a restitutionary case, as we would be entitled 
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1 to do. In those circumstances, your Lordship would have 

2 to decide the point. So it seems to me that it's not so 

3 much a matter of can the court do it, i.e. jurisdiction, 

4 but almost of case management. In other words, in 

5 circumstances where this issue is before another 

6 tribunal, how should the court deal with the issue? 

7 MR JUSTICE BURTON: It's before two other tribunals. 

8 MR WOLFSON: Yes, but of course the point would be the same 

9 if it was one. 

10 MR JUSTICE BURTON: Yes. 

11 MR WOLFSON: My submission is that the court should proceed 

12 on the basis that the position at the moment is the Tax 

13 Appeals Tribunal in Uganda has ruled on the issue. That 

14 is the definitive ruling. It's actually a ruling, of 

15 course, to which Heritage was party, although it now 

16 says under protest -- that's a point besides -- and the 

17 court should proceed on that basis. 

18 Of course, we've given an undertaking -- and I'll 

19 come to it in my opening submissions -- that if it turns 

20 out that, for example, we succeed in this action and we 

21 get the money out of escrow, and then it turns out that 

22 there was no tax due, Heritage wins the arbitration, 

23 we've given an undertaking, which I'm going to repeat 

24 and I'm going to take your Lordship to, to make it 

25 absolutely clear that we will refund that money. We're 
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1 not seeking to make a profit here. This whole action is 

2 not about us making a profit. The best my clients can 

3 do in this action is get back the money they've paid. 

4 We're looking for an indemnity, not to make money. 

5 MR JUSTICE BURTON: If it turns out that there is no -- and 

6 you'll tell me where this undertaking is because 

7 I didn't know about it. 

8 MR WOLFSON: It's very important because it shapes the whole 

9 case. 

10 MR JUSTICE BURTON: Of course, but I've missed it. If it 

11 turns out that there are no tax liabilities, then, 

12 provided that you get your money back from Uganda? 

13 MR WOLFSON: Yes, or if we -- exactly. If we get the escrow 

14 money out and we get the money back from Uganda, or of 

15 course if we don't get the escrow money out but we do 

16 get the money back from Uganda -- sorry, if we don't get 

17 the escrow money out and we do get the money back from 

18 Uganda, we're just getting our own money back so there's 

19 nothing to pay over then. 

20 MR JUSTICE BURTON: Yes. 

21 MR WOLFSON: If we get the money back from Uganda, and 

22 your Lordship has already given us so to speak the 

23 escrow amount, so we've now made a profit, then that 

24 amount will be passed over because we're not seeking to 

25 make a profit here. 
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1 MR JUSTICE BURTON: No. 

2 MR WOLFSON: I'll take your Lordship to that -- 

3 MR JUSTICE BURTON: No, there is the possibility, of course, 

4 of the defendants making a profit if you fail on your 

5 action on the basis that it was an officious payment off 

6 of their liability, yes? 

7 MR WOLFSON: Yes. 

8 MR JUSTICE BURTON: And it turns out that they had no 

9 liability -- 

10 MR WOLFSON: Yes. 

11 MR JUSTICE BURTON: -- then they get the money out of escrow 

12 because there's no tax. 

13 MR WOLFSON: Yes. 

14 MR JUSTICE BURTON: But you fail in this action. 

15 MR WOLFSON: Absolutely. 

16 MR JUSTICE BURTON: So there's the possibility of them 

17 making a windfall out of this. 

18 MR WOLFSON: There's a couple of possibilities they can make 

19 a windfall. Of course their case is that they want 

20 a windfall. Well, to be fair, their case is that they 

21 want a possibility of a windfall. They're saying: 

22 Please give us the money out of escrow and we'll deal 

23 with the Ugandan Government in some other future 

24 arbitration. 

25 MR JUSTICE BURTON: Yes, that would be a windfall which 
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1 could still involve them in being pursued by the Ugandan 

2 Government, but if there was no tax due, you've paid 

3 this money, as they say, to safeguard your commercial 

4 interest, you won't get it back from Uganda. 

5 MR WOLFSON: Or we have to ask for it back. 

6 MR JUSTICE BURTON: Well, yes. Yes, you'll have to ask for 

7 it back. 

8 MR WOLFSON: I'll come to the undertaking -- 

9 MR JUSTICE BURTON: Yes, what is the undertaking? 

10 MR WOLFSON: The critical point is that we are not seeking 

11 to make any -- 

12 MR JUSTICE BURTON: Windfall. Where do I find that? 

13 MR WOLFSON: Let me just find it in my note so I can take 

14 your Lordship to the -- 33 in our particulars of claim. 

15 MR JUSTICE BURTON: Thank you. Unless I'm wrong, I don't 

16 think it was referred to in your skeleton. 

17 MR WOLFSON: That's in bundle A. 

18 MR JUSTICE BURTON: Which page? 

19 MR WOLFSON: It's paragraph 33 of the particulars of claim, 

20 and the Dispute is capital D -- 

21 MR JUSTICE BURTON: Which page of the bundle? 

22 MR WOLFSON: Tab 2, A/11. 

23 MR JUSTICE BURTON: Yes? 

24 MR WOLFSON: Paragraph 33. 

25 MR JUSTICE BURTON: Yes. 
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1 MR WOLFSON: "If the Dispute [and that's a dispute as 

2 between Heritage and the Government] is resolved in 

3 Heritage's favour such that all or part of the sum of 

4 313 million paid by Tullow is reimbursed to Tullow by 

5 the Government and/or the Ugandan Revenue Authority, 

6 then upon such reimbursement, Tullow will give credit 

7 for the sum reimbursed if the present claim has not yet 

8 been determined at the time Tullow receives such 

9 reimbursement ..." 

10 That seems now unlikely, but depends on the timing. 

11 "... or undertakes if at the time of such 

12 reimbursement Heritage has paid to Tullow a sum [we call 

13 that sum A] which exceeds the net sum, if any, which 

14 taking such reimbursements into account that Tullow has 

15 paid to the government and/or the URA [call that sum B] 

16 then we'll pay to them ... " 

17 Effectively sum A minus sum B." 

18 I hope that's clear. 

19 MR JUSTICE BURTON: It is clear, but I asked the question, 

20 really -- I'm just watching out for whether any pigs are 

21 flying around over the courtroom. You've got 

22 an agreement from the Ugandan Government to repay the 

23 money to you if -- that's page 159 of bundle B -- in the 

24 event that the Government establishes that it is 

25 entitled to the tax, and the Heritage money comes out of 
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1 escrow and gets paid to the Government -- 

2 MR WOLFSON: Yes. 

3 MR JUSTICE BURTON: -- the Government has agreed to pay you 

4 that money. 

5 MR WOLFSON: Yes. 

6 MR JUSTICE BURTON: That's clear. 

7 MR WOLFSON: Yes. 

8 MR JUSTICE BURTON: But as for your "if" point here, this is 

9 a situation in which there is no tax payable. So it 

10 isn't that the Government will get it twice and is 

11 prepared to pay one lot back to you. This is 

12 a situation in which the Government is not going to get 

13 any tax and has to pay back money, yes? 

14 MR WOLFSON: Yes. 

15 MR JUSTICE BURTON: If they do pay it back to you, then of 

16 course you'll pay it back to them. 

17 MR WOLFSON: Yes. 

18 MR JUSTICE BURTON: You don't want to keep it. But they're 

19 not going to pay it back to you under any circumstances. 

20 Let's assume there's a finding in either the arbitration 

21 or in the appeal to the Tax Appeals Tribunal that 

22 there's no tax payable by Heritage so they're off the 

23 hook and they get the money back out of escrow. But the 

24 Government has now had from you $313 million for a tax 

25 liability which has been adjudicated not to be due. 
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1 You're going to get it back from them? 

2 MR WOLFSON: To a certain extent, that's my problem. 

3 MR JUSTICE BURTON: No, it's not your problem because the 

4 undertaking that you've given only triggers in the event 

5 that you do get it back from Uganda. So how is it your 

6 problem? It's not because you can just sit and do 

7 nothing. 

8 MR WOLFSON: No, it's my problem because the undertaking 

9 works in two ways. We can make this very clear. It may 

10 just be the way it's phrased. 

11 MR JUSTICE BURTON: Yes. 

12 MR WOLFSON: If the tax turns out not to be due, and the 283 

13 has already gone to the Government and we get the 283 

14 back -- 

15 MR JUSTICE BURTON: If. 

16 MR WOLFSON: Right, if. 

17 MR JUSTICE BURTON: But you're not going to. I say you're 

18 not. I hope you do, but you have no contractual claim 

19 for it back from the Government. The claim you have 

20 back from the Government is that if they get paid 

21 a second time from the escrow account, they will pay 

22 you. But if it were found that the tax is not due, 

23 they've had 313 plus the 120 from earlier, $423 million, 

24 which it turns out were overpaid. 

25 MR WOLFSON: Right. But how is Heritage worse off as 
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1 a result of this claim? Heritage is not worse off in 

2 any circumstances. 

3 MR JUSTICE BURTON: No, all I'm pointing out is that you are 

4 undertaking that if that event occurs -- they are worse 

5 off, because on your basis you'll have won in this 

6 action. If you win in this action, you undertake -- 

7 then if you don't want to get paid twice, if you are 

8 repaid money by the Ugandan Government, they can have 

9 it. All I'm pointing out is it seems to me most 

10 unlikely that will happen, isn't it? 

11 MR WOLFSON: Heritage are in the same position that they 

12 would have been in if, for example, they had paid the 

13 money to the Ugandan Government. 

14 MR JUSTICE BURTON: Of course, but they say that they 

15 wouldn't have paid and you were officious. I'm 

16 postulating a situation. 

17 MR WOLFSON: It may be that we should look at all of this in 

18 closing. 

19 MR JUSTICE BURTON: Yes. 

20 MR WOLFSON: There are a number of permutations. 

21 MR JUSTICE BURTON: What would be ideal, but it's not going 

22 to happen, I suspect, because I'm not -- unless there's 

23 something which can be agreed, which is why I want to 

24 come back to my first question. Anything can be done by 

25 agreement but I can't impose agreements on anybody and 
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1 I'm not going to do. I can only decide those matters 

2 which I am asked to decide. There must be the prospect 

3 that if you fail in this action, because, inter alia, or 

4 one of the reasons could be because you were found to be 

5 an officious bystander and you can't recover restitution 

6 and you can't recover it in contract, so you've paid out 

7 this money and it turns out that there's no tax payable, 

8 you're the loser, unless somehow or other you can 

9 persuade the Government to pay you back, which seems 

10 unlikely. 

11 If, however, you win, and it turns out there's no 

12 tax due, then are you prepared, you say, if the 

13 Government pays you back, to pass the money on to them, 

14 but again that's most unlikely to happen. 

15 MR WOLFSON: Well -- 

16 MR JUSTICE BURTON: So those two scenarios could lead to one 

17 side or other being doubly out of pocket. If the tax is 

18 due, then it may be that you won't be out of pocket if 

19 you lose because you won't get it back from them, but 

20 you have the agreement with the Government to pay you if 

21 the money comes out of escrow to them, they'll pay it 

22 over to you. 

23 MR WOLFSON: Yes. 

24 MR JUSTICE BURTON: And if you win, of course, you get it 

25 from them and -- 
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1 MR WOLFSON: Quite. 

2 MR JUSTICE BURTON: So if you win the action, you're all 

3 right. If you lose the action and there is tax and the 

4 Government pays you back, you're all right. But there 

5 are scenarios in which both sides could be double 

6 losers, and all I'm speculating is that the least likely 

7 possibility is that the Government is going to pay back 

8 money to either of you unless you have a contractual 

9 claim, and I'm assuming hopefully in your favour that 

10 the memorandum of undertaking is an enforceable 

11 entitlement. It is, is it? Can we just look at 158? 

12 MR WOLFSON: It's in bundle B. Is your Lordship looking at 

13 B, tab 9? 

14 MR JUSTICE BURTON: "In the event that Heritage ...(reading 

15 to the words)... affirm the assessment consequent upon 

16 which the money in escrow ..." 

17 And I must assume that would include an arbitration 

18 decision? 

19 MR WOLFSON: Yes. 

20 MR JUSTICE BURTON: It doesn't expressly say so. 

21 "... consequent upon which the money in escrow 

22 counter(?) paid to the Government URA undertakes to 

23 refund ..." 

24 MR WOLFSON: Because normally a refund would go to the 

25 taxpayer. Of course in this case it's not the taxpayer 
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1 who paid. 

2 MR JUSTICE BURTON: Of course that's right, but does that 

3 give you an enforceable right to sue URA to ensure that 

4 they pay you from the escrow account? It probably does. 

5 MR WOLFSON: I'm not sure -- 

6 MR JUSTICE BURTON: So there is some comfort that if you 

7 lose this action and there is tax payable, you will get 

8 the money back from the Government. 

9 MR WOLFSON: It's a letter of commitment from a Government, 

10 from a sovereign Government. I don't want to slide into 

11 submissions here, but the one thing that's very clear 

12 throughout the whole of this story is that, first of 

13 all, the Government always took the view that Heritage 

14 was liable to tax. 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: And the Government always took the view that 

17 the notices were valid, and in those circumstances what 

18 would have happened would be the Government would have 

19 got paid effectively twice and they've agreed to 

20 reimburse us the extra. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: My Lord, I think we really ought to proceed on 

23 the basis that if that happens the Government will 

24 honour its -- 

25 MR JUSTICE BURTON: I'm happy to proceed on that basis if 
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1 you are. So the position is that if you lose, there is 

2 still some hope of your getting the money back from the 

3 Government if the tax was payable. 

4 MR WOLFSON: Yes. 

5 MR JUSTICE BURTON: If the tax was not payable and you don't 

6 get the money back in this action, you're not going to 

7 get it back from anyone. 

8 MR WOLFSON: If the tax is not payable? Well, we would 

9 obviously go and knock on the Government's door and say: 

10 Look, it turns out we've paid in circumstances where no 

11 tax -- 

12 MR JUSTICE BURTON: You can knock on the Government's door. 

13 MR WOLFSON: I'm sure there would be a very interesting 

14 discussion. 

15 MR JUSTICE BURTON: I think there are as many pigs flying on 

16 that one as there would be on your paragraph 33, but if 

17 there is no tax liable and you got the money from them, 

18 if you get it again from the Government, you're kindly 

19 prepared, or rightly prepared, honourably prepared to 

20 make sure you don't get double recovery. I think pigs 

21 are flying even higher on that one, because the prospect 

22 of the Government paying money back to you, knowing it's 

23 going to go to Heritage, having lost their battle with 

24 Heritage on the basis of no tax -- anyway, there's it 

25 is. 
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1 There are prospects here of both sides being out of 

2 pocket and that brings me to my first question, which is 

3 I take it, obviously we have three weeks together, that 

4 there are no -- fertile minds ought to be able still to 

5 be burrowing away in the background, perhaps in contact 

6 with the Government, to find a tripartite solution to 

7 this, but all I can decide is that you are or aren't 

8 entitled to the money, either from the escrow account or 

9 otherwise, and in the meantime, if you lose, I face also 

10 the prospect, to be explained, of Mr Qureshi persuading 

11 me that he can have the money out of the escrow account 

12 without consultation with the Ugandan Government. But 

13 there is. All that is for future. 

14 It's a fascinating point, factually and legally. 

15 MR WOLFSON: Absolutely. 

16 MR JUSTICE BURTON: But it would be sad if there was 

17 a result which wasn't a just one, which inevitably must 

18 be a possibility. 

19 Now, let me ask you one or two questions to sort out 

20 the legal position to see whether there are matters that 

21 I haven't understood. 

22 The first is this: there is a case made by 

23 Mr Qureshi at the end of his skeleton by reference to 

24 authorities that I know you're disputing as a matter of 

25 fact, but I wanted to know whether you have any legal 
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1 answer to it and, if so, whether it needs to be dealt 

2 with by way of exposition. 

3 He says that if there is an otherwise enforceable 

4 indemnity, an indemnity is equivalent to a guarantee, 

5 and if you have in fact procured the position in which 

6 the liability occurred upon which, or in respect of 

7 which you are now seeking an indemnity -- who drafted 

8 the documents, who suggested the schemes, all this kind 

9 of thing -- if on the facts you have acted in such a way 

10 as to cause or procure the very liability which you are 

11 seeking to have indemnified, then those authorities by 

12 analogy with the law of guarantee ought to prevent you 

13 from succeeding. 

14 I don't know whether you agree with his propositions 

15 of law. Of course, the facts you dispute, but some of 

16 the facts speak for themselves and you'll have to argue 

17 the inferences to be drawn. But you've not specifically 

18 dealt with in your skeleton -- other than by 

19 pooh-poohing the proposition, you've not specifically 

20 dealt with the legal position. I don't know whether you 

21 take issue with his legal propositions or not. You 

22 don't need to answer it now, but I'll need to know. It 

23 doesn't need any pleading, I don't think it does. It 

24 doesn't need you to tell me that there are any cases 

25 which you want to rely on, et cetera. 
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1 MR WOLFSON: Quite. This point was really developed for the 

2 first time in my learned friend's skeleton. Of course, 

3 as your Lordship has appreciated -- 

4 MR JUSTICE BURTON: The amendment is a very recent one. 

5 MR WOLFSON: Extremely recent, and we had, of course, 

6 sequential skeletons. 

7 MR JUSTICE BURTON: That's why I raise it. 

8 MR WOLFSON: Precisely. 

9 MR JUSTICE BURTON: I just want to know whether you will be 

10 dealing with it. 

11 MR WOLFSON: Yes, we will. What we would propose to do is 

12 to deal with all of those points by way of our closing 

13 written submissions because at that time we can deal 

14 with it not just against a hypothesis of fact but 

15 against the facts as have actually come out. 

16 To give your Lordship the highlights, we'll be 

17 saying (1) when you actually look at the guarantee cases 

18 they are not authorities for the wide proposition for 

19 which my learned friend contends and (2) we dispute that 

20 one can draw an analogy from the guarantee situation, 

21 which is governed by equitable principles, to 

22 a contractual indemnity, where the parties have set out 

23 the circumstances in which the indemnity is good or bad, 

24 but we will develop both of those points. 

25 MR JUSTICE BURTON: Right. The next fairly minor point, but 
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1 it's of a similar variety, in his skeleton, paragraphs 

2 159 and 160, he has made a point that the tax is wrongly 

3 formulated anyway and you knew it because it makes no 

4 allowances for set-off of expenses. I noticed that 

5 expenses were dealt with in the Tax Appeals Tribunal and 

6 the point was rejected, although in part rejected on the 

7 basis that it had only been recently alleged and 

8 the Tribunal didn't feel that it was properly notified 

9 and all that kind of thing. 

10 At any rate, you may simply be saying, "Well, we 

11 stand by the Tax Appeals Tribunal", but it seemed to me 

12 that there was the makings of a case which is that you 

13 knew that the tax wasn't due, the tax as claimed wasn't 

14 due, because there ought to have been, and you knew it, 

15 an offset of expenses. 

16 MR WOLFSON: My Lord, I'm not sure the point is that we knew 

17 it. 

18 MR JUSTICE BURTON: They have produced some documents which 

19 show you yourselves saying that they should be entitled 

20 to some expenses. 

21 MR WOLFSON: There is a point on deductions which are due, 

22 and my understanding is that there has been either 

23 a formal or informal agreement between junior counsel as 

24 to how deductions are going to be dealt with. Can I get 

25 back to your Lordship on that? 
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1 MR JUSTICE BURTON: You can. 

2 MR WOLFSON: I don't want to mislead. 

3 Can I ask Mr Mott to address your Lordship because 

4 actually he's been dealing with this issue. 

5 MR JUSTICE BURTON: Yes. 

6 MR MOTT: My Lord, very briefly, the point on expenditure 

7 and costs was unpleaded, in fact it still is. It was 

8 raised for the first time by factual evidence in 

9 Mr Atherton's witness statement. 

10 MR JUSTICE BURTON: It's the last four paragraphs of his 

11 witness statement and that's presumably been in place 

12 a few weeks? 

13 MR MOTT: Yes, since last November. It's not an issue on 

14 which we've ever given disclosure or been asked to do 

15 so. It's an unpleaded issue. 

16 Late last week, we received a letter from the other 

17 side, saying the parties appear to be proceeding on the 

18 basis that quantification of these costs and properly 

19 evidencing them is for another occasion, and our 

20 response was to say: well, that's correct, but 

21 incomplete. We're thinking of saying you've never 

22 pleaded the relevance of these costs so there's no 

23 disclosure -- 

24 MR JUSTICE BURTON: If it was simply a question on 

25 restitution, and that quantum can be looked at later, 
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1 that's a matter of agreement or not, that's fine. But 

2 it seemed to me that it was also being argued -- and as 

3 you say it's not pleaded so that I'm as much at a loss 

4 as you are, or more -- it seems to me being put forward 

5 under this, this is another reason why you knew the tax 

6 wasn't due or the notices weren't good notices. 

7 MR MOTT: My Lord, that's not how I understand the argument. 

8 I understand it simply to be a quantum point and our 

9 position is as follows. First, our submissions, which 

10 of course are not agreed, we say it's irrelevant to the 

11 contractual claim because we paid under the notices. We 

12 believed the notice imposed a liability and that's the 

13 figure that we paid. 

14 We say it's irrelevant to the restitution claim as 

15 well because, as my learned leader has just explained, 

16 our primary position is that Heritage's liability to tax 

17 in Uganda is determined by the assessment which had been 

18 confirmed and not set aside by the TAT ruling, and that 

19 is the liability which we have discharged as a matter of 

20 (inaudible). It's only on our alternative case if 

21 your Lordship gets into the question of determining what 

22 as a matter of abstract law, shall we say, abstract 

23 Ugandan tax law, Heritage's tax liability -- 

24 MR JUSTICE BURTON: I'm not minded to be doing that unless 

25 my mind is changed by someone. Of course, I understand 
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1 that. 

2 MR MOTT: In that situation, the parties have agreed, 

3 subject to your Lordship's approval, that quantification 

4 and proving those costs is for another day if they can't 

5 be agreed, but the parties are agreed that your Lordship 

6 should consider the arguments as to their relevance, and 

7 it's only if your Lordship concludes that they are 

8 relevant on either or both of our claims that 

9 quantification can then be dealt with, if not agreed, 

10 my Lord. 

11 MR JUSTICE BURTON: Right. Do you want to talk to me about 

12 that? As I say, I may have misunderstood it. I thought 

13 it was being relied upon on the question of the validity 

14 of the notices. 

15 MR QURESHI: My Lord, it is in terms of the knowledge of the 

16 claimant. 

17 MR JUSTICE BURTON: That's what I thought you were doing and 

18 that's not pleaded anywhere. 

19 MR QURESHI: I accept that, my Lord. 

20 MR JUSTICE BURTON: And it's only come in recently. 

21 Although it was there in Mr Atherton's statements, it 

22 looks as though they thought that that was a matter of 

23 quantum. If you are going to be running this point 

24 because it goes to their knowledge as to the validity of 

25 the notices, which is what I read from your skeleton, 
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1 and I obviously deduced correctly, that is a new point 

2 and either I have to be persuaded that it's too late for 

3 you to run it, or alternatively the other side have to 

4 meet it. Yes? 

5 MR QURESHI: Yes, my Lord. 

6 MR JUSTICE BURTON: There you are. Have a think about it. 

7 MR WOLFSON: Yes. 

8 MR JUSTICE BURTON: You're entitled to say it's even more 

9 recent than the point on the guarantee, but it's there. 

10 MR WOLFSON: It is there. I was going to come to this when 

11 I addressed your Lordship more fully in opening, but 

12 I am going to keep my opening quite short. 

13 MR JUSTICE BURTON: Yes. 

14 MR WOLFSON: There's a bigger issue on knowledge and perhaps 

15 I'll come back to that point as part of knowledge. If 

16 my learned friend wants to run knowledge points like 

17 that, he has to plead them. I'm not taking pleading 

18 points in the narrow technical sense. All I'd like to 

19 know is what case to meet. My clients are entitled to 

20 know what knowledge it is alleged they had and why they 

21 had it. 

22 MR JUSTICE BURTON: This is a new way of putting the case, 

23 but it has been in Mr Atherton's witness statement. 

24 Let's just look at what he says in the last part of his 

25 witness statement. I'm sure you're right that you were 
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1 perfectly entitled to read it as if it was on quantum. 

2 It's under the heading "Deductible expenses". 

3 MR WOLFSON: It is heading 14, my Lord. 

4 MR JUSTICE BURTON: "If, contrary to HOGL's case, the 

5 transaction is taxable ... it would appear from 

6 documents in its disclosure that TUL accepts the 

7 principle that ought to be taken into account." 

8 MR WOLFSON: You see, we read that as saying there shouldn't 

9 be any issue between us that these deductions are valid 

10 as a deduction, not that: You knew that this meant the 

11 notice wasn't valid. 

12 MR JUSTICE BURTON: No. 

13 MR WOLFSON: With respect to my learned junior, well, we 

14 both read this as a quantum point. If my learned friend 

15 wants to turn it into, or say it always was -- I'm not 

16 going to have an argument -- that it's a knowledge 

17 point, can I just reserve my position until I see the 

18 pleading which sets out the knowledge -- 

19 MR JUSTICE BURTON: It looks to me as though it ought to be 

20 pleaded. 

21 MR WOLFSON: With respect, it ought to be. I'm not taking 

22 technical pleading points. 

23 MR JUSTICE BURTON: No, I see that. You want to see how 

24 it's put and when you've seen how it's put, you want to 

25 see whether you can deal with it, particularly against 
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1 the background of the provisional agreement between the 

2 juniors when it was thought to be only quantum. 

3 MR WOLFSON: Exactly. 

4 MR JUSTICE BURTON: That their initiative, the issue of 

5 quantum should be stood over. 

6 MR WOLFSON: Yes. 

7 MR JUSTICE BURTON: But it's not a question of resolving the 

8 precise quantum. It is a case, as I understand it -- if 

9 it's capable of being made is another matter -- that one 

10 of the reasons that you knew and rode roughshod over the 

11 non-liability is because in fact you knew that too much 

12 was being demanded. 

13 MR WOLFSON: If that's the case that's sought to be put, 

14 let's hear it and I'll consider it. 

15 MR JUSTICE BURTON: Mr Qureshi, do you think it ought to be 

16 pleaded? 

17 MR QURESHI: With respect, no, because one sees the extract 

18 from the email at paragraph 278 of the witness 

19 statement. Mr Inch emailing himself, I assume, saying: 

20 "We're firmly of the opinion that with the right 

21 technical arguments [this is on 17 September] URA will 

22 ultimately be successful in the domestic courts 

23 although, in our view, a deduction is due for the costs 

24 incurred on the basis of ..." 

25 MR JUSTICE BURTON: Yes. I read it like that. That may be 
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1 your particular of knowledge, but all I'm saying is 

2 I don't think it -- knowledge, particularly in the 

3 context of bad faith, needs to be pleaded and I don't 

4 think your pleading sets it out. 

5 MR QURESHI: My Lord -- 

6 MR JUSTICE BURTON: You may be able to say that it shouldn't 

7 come as any surprise to him because of Mr Atherton's 

8 witness statement last November, and the document being 

9 their own document. 

10 MR QURESHI: Yes. 

11 MR JUSTICE BURTON: But I think it ought to be pleaded. 

12 MR QURESHI: If in essence my learned friend is taking 

13 a pleading point, we'll revert back, my Lord. 

14 MR JUSTICE BURTON: He is taking a pleading point, but 

15 I think it's -- 

16 MR WOLFSON: I think it's particularly the case -- I don't 

17 want to have an argy-bargy about it -- where section 12 

18 of the same witness statement is headed, "Matters raised 

19 by TUL in its pleadings" and then you have (a), heading, 

20 "TUL's belief as to validity of the agency notices". 

21 MR JUSTICE BURTON: And it's not in there. 

22 MR WOLFSON: And it's not in there. That's why we read it 

23 as quantum, I am afraid -- 

24 MR JUSTICE BURTON: I think it's right, and of course it's 

25 perfectly possible for you to believe in the validity of 
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1 the notices without believing that they are fully 

2 accurately calculated, because perhaps you'd been so 

3 advised, but I don't know. I think it would need to be 

4 looked at. 

5 MR WOLFSON: Yes. 

6 MR JUSTICE BURTON: My answer to that then is that the last 

7 one was that you are going to come up with an answer on 

8 guarantee case, but on the expenses I think it's for 

9 them to come up with their case. 

10 The next point is this, and again it's really for 

11 both of you. There is an assertion in the pleading by 

12 the defendants at A, page 034, paragraph 34.3, that: 

13 "Any indemnity claim was conditional upon Tullow's 

14 compliance with 7.5(b) as varied by the supplemental 

15 agreement. Prior to the supplemental agreement, article 

16 7.5(b) required Tullow, if it became aware of the tax 

17 claim, to take such actions Heritage might reasonably 

18 request. The particulars do not allege that the article 

19 7.6 proviso applied and could not so allege because ..." 

20 Blah di blah, the setting out. 

21 I haven't, unless I've missed it, noticed the 

22 defendants' skeleton picking up that point in its 

23 skeleton. 

24 MR WOLFSON: No. 

25 MR JUSTICE BURTON: And equally, in paragraph 154 of your 
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1 skeleton, you take for granted that 7.6 -- whether it 

2 helps you or not is another matter -- can be relied 

3 upon. What I'm really saying is that if there is a 

4 point that Mr Qureshi is making based upon 7.6 not being 

5 open to you, that ought to be -- it's there in the 

6 pleading, but that ought to be spelt out in some way so 

7 that I know it's been overlooked in the skeleton. 

8 MR WOLFSON: Yes. 

9 MR JUSTICE BURTON: And you ought to be ready to deal with, 

10 because at the moment you are assuming that it's not 

11 being taken and all you have to do is to show -- 

12 I really need to know. It's obviously an important 

13 clause, 7.6, and of course subject to their bad faith 

14 point it may be a complete answer, I don't know. But if 

15 there is some problem on your relying on 7.6, I think we 

16 both ought to know about it. 

17 MR WOLFSON: My Lord, yes. We have responded in our reply 

18 to that pleading. 

19 MR JUSTICE BURTON: Maybe it was such a persuasive reply 

20 that they were knocked back by it. 

21 MR WOLFSON: I'm sure that's the case, my Lord. 

22 MR JUSTICE BURTON: Yes. Which paragraph/ 

23 MR WOLFSON: It's behind tab 4, page 20. It's the 

24 subparagraph 2, the (ii) at the top. 

25 MR JUSTICE BURTON: Yes. 
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1 MR WOLFSON: I'm not going to read it out, your Lordship can 

2 read it to himself, but you'll see that we have dealt 

3 with it in the pleading. If my learned friend is 

4 persisting in the point, it's a point for closing 

5 submissions, but as your Lordship says, we'd just like 

6 to know whether it's still alive. 

7 MR JUSTICE BURTON: Yes. I wouldn't mind having, either in 

8 opening or on a piece of paper, both sides' cases on 7.6 

9 and its applicability. 

10 MR WOLFSON: I wasn't going to deal with it in opening, but 

11 it may be more convenient, if your Lordship is happy 

12 with this, for us just to jot it down over the next day 

13 or so on a piece of paper and we'll hand it in. 

14 MR JUSTICE BURTON: Yes. I think it's for Mr Qureshi to 

15 start because we need to know whether it's still a live 

16 point given that it wasn't in his skeleton. 

17 MR WOLFSON: Right. 

18 MR JUSTICE BURTON: I think perhaps you should start. You 

19 explain why you can rely on 7.6. He will then say 

20 whether you can't rely or whether, even if you can rely, 

21 it doesn't help you, and put it on two sides of A4. 

22 MR WOLFSON: My Lord, we'll do that over the next day or so. 

23 MR JUSTICE BURTON: Thank you. Yes, I just wanted to bring 

24 it to your attention. 

25 The next point is on the second notice, the $30 
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1 million notice, I really want to understand the issue as 

2 to this. 

3 Section 106 was relied upon by the Government and 

4 obviously to that extent it's relied upon by you in your 

5 validity case. There's no doubt that they sent a letter 

6 of dispute in December 2010, I think it was, disputing 

7 the liability. But you say it was not disputed and as 

8 I understand it, you're saying it was not disputed 

9 because they hadn't paid the 30 per cent deposit which 

10 would justify them pursuing a dispute. 

11 MR WOLFSON: Yes. 

12 MR JUSTICE BURTON: I'm floundering at the moment because 

13 I need to know why you say 106 does apply because there 

14 wasn't a dispute. 

15 MR WOLFSON: My Lord, yes. This is a matter which was dealt 

16 with between the parties in response to further 

17 information. 

18 MR JUSTICE BURTON: Right. But one thing I haven't had time 

19 to go through is the pleading -- 

20 MR WOLFSON: Absolutely. We can deal with it in one of two 

21 ways. I'm happy to assist your Lordship in any way we 

22 can. I can either take your Lordship through the 

23 request for further information -- 

24 MR JUSTICE BURTON: No. 

25 MR WOLFSON: Another way of dealing with it, and picking up 
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1 your Lordship's way of dealing with the previous point, 

2 and I apologise for flooding your Lordship with paper, 

3 would be to do another two-page: "Here's our $30 

4 million case", really in bullet point form, provided 

5 it's understood that in closing submissions I may wish 

6 to elaborate or develop -- 

7 MR JUSTICE BURTON: Or amend or whatever in the light of the 

8 facts. I quite agree. I need to know why you say 

9 section 106 applied. 

10 MR WOLFSON: We also rely on 108. 

11 MR JUSTICE BURTON: I entirely understand. 

12 MR WOLFSON: It's only the 106 point -- 

13 MR JUSTICE BURTON: No, I entirely understand. 108 has its 

14 difficulties for me and for the parties, and it applies 

15 to those notices and the issue is -- and we have legal 

16 opinions on both -- whether the monies in the escrow 

17 account counted as in your possession. 

18 MR WOLFSON: And also, of course, there are other monies 

19 which we owed Heritage which are also relevant, 

20 particularly for the 30 million. 

21 MR JUSTICE BURTON: All right. 

22 MR WOLFSON: We'll do a short note -- 

23 MR JUSTICE BURTON: Which you nevertheless paid, didn't you? 

24 MR WOLFSON: Sorry? 

25 MR JUSTICE BURTON: You paid them over. You went on paying 
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1 the monies which you otherwise owed? 

2 MR WOLFSON: We went on paying some of them, as I understand 

3 it. Perhaps the easiest thing would be to do a note for 

4 the 30 million, 108 and 106, and have it in one place. 

5 MR JUSTICE BURTON: That's fine. What I'm saying is I grasp 

6 the 108 point and it's common to both. It's not a small 

7 point, it's important, but if you fail on 108, of course 

8 you'll go plummetting down on the first notice anyway. 

9 MR WOLFSON: Exactly. 

10 MR JUSTICE BURTON: But you might be all right on 106 on the 

11 second. 

12 MR WOLFSON: Or vice versa. It might be I lose on the 106 

13 and I win on the 108. 

14 MR JUSTICE BURTON: Certainly. If you win on 108 it's all 

15 right for you. It's only if you lose on 108 that you'll 

16 need to win on 106. It would only help you on the 

17 $30 million but at least we know where we are. 

18 MR WOLFSON: Yes. 

19 MR JUSTICE BURTON: Of course, it goes to bona fides in any 

20 event, on what your belief was. There are two kinds -- 

21 I'm throwing the word "bona fides" around loosely. 

22 There are two kinds of bona fides at issue now in this 

23 case; both are applicable to your bona fides. The first 

24 is whether you knew that these notices were invalid. 

25 MR WOLFSON: Yes. 
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1 MR JUSTICE BURTON: And the second is whether you, within 

2 the cases we were referring to earlier, the guarantee 

3 cases, procured the achievement of the liability which 

4 you're now seeking to be indemnified for. Both those 

5 would qualify for the general heading "Bona fides", so 

6 I will try not to use them, but that's the one I meant. 

7 It's the first one I meant when I was saying to you 

8 obviously if you knew that -- one of the things they say 

9 is that you knew the debt had been disputed and in their 

10 view couldn't possibly think that 106 applied. But if 

11 dispute doesn't mean dispute, that may be relevant. 

12 MR WOLFSON: And of course dispute is only relevant to 106 

13 and not to 108. 

14 MR JUSTICE BURTON: Absolutely. I saw that. 

15 The next point -- again, this will come up and it's 

16 really a question for you, as I understand it, but tell 

17 me if I'm wrong -- your case as to the applicability of 

18 7.5(a), which is the notice requirement, to both of the 

19 notices, is that because those notices were addressed to 

20 Heritage -- well, let me stop there: Is that both 

21 notices were addressed to Heritage, full stop. 

22 You don't actually deal, I don't think, in your 

23 witness statement, with whether your witnesses had in 

24 mind 7.5(a) and said to themselves, "Ah, well, as it's 

25 been sent to them, we don't need to give notice under 
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1 7.5(a)", it doesn't say that, or whether you didn't have 

2 in mind 7.5(a) or what. So there's a factual issue, but 

3 there's also a legal one. Am I right in thinking that 

4 your case as to 7.5(a) is: no need for notice, or notice 

5 was waived in some way because it was, to our knowledge, 

6 given to them? 

7 They say, of course, as I understand it, there was 

8 evidence that they never received the first one, despite 

9 the fact it was addressed to them. Again, I don't 

10 think, unless I've missed it, that there was evidence 

11 that they didn't receive the second. 

12 MR WOLFSON: I think they accept they got the second one. 

13 That's my understanding. 

14 MR JUSTICE BURTON: Certainly they don't say they didn't. 

15 MR WOLFSON: Absolutely. 

16 MR QURESHI: (Nods head). 

17 MR WOLFSON: We've dealt with 7.5 in some detail in writing. 

18 To come back to your Lordship's question, if I can 

19 manage to work -- 

20 MR JUSTICE BURTON: There are two aspect to my question. 

21 Let's take the second one first. Is your case that 

22 7.5(a) is satisfied, does that simply rest upon the fact 

23 that the notices were both addressed to Heritage? 

24 MR WOLFSON: We run a number of arguments. One of them is 

25 that because the notices were addressed to Heritage, on 
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1 a true construction, there was no further contractual 

2 obligation to pass them on. 

3 MR JUSTICE BURTON: Yes, I thought there was. 

4 MR WOLFSON: But of course my learned friend runs, as we 

5 understand it, 7.5 as a condition precedent. 

6 MR JUSTICE BURTON: Yes, and you say it isn't? 

7 MR WOLFSON: We say it isn't. 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: So there's a whole number of arguments -- 

10 MR JUSTICE BURTON: Certainly, I see all that. But then do 

11 you say or not that you turned your mind to: There was 

12 no need for a notice because they knew about it? 

13 MR WOLFSON: The witnesses are going to be in the witness 

14 box. I'm going to leave it to them because my legal 

15 submission will be that there's either a contractual 

16 requirement or there isn't. 

17 MR JUSTICE BURTON: There is, but of course there's this 

18 problem which is that they say they didn't get the first 

19 notice. 

20 MR WOLFSON: Absolutely. 

21 MR JUSTICE BURTON: So where the notice is addressed to 

22 them, your contract requires you to give them notice and 

23 they don't actually get notice. Don't I need to 

24 override this in some way with the fact that you were 

25 entitled to assume in some way contractually that they 
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1 had got notice? 

2 MR WOLFSON: There are a number of ways of analysing it, and 

3 again I'll probably be getting into closing submissions, 

4 but the starting point of the argument would be: If as 

5 a matter of contract you receive a notice which is 

6 copied -- you are X, you receive a notice which is 

7 copied to Y. If as a matter of contract, the fact that 

8 it's copied to Y means that you have no contractual 

9 obligation then to pass it to Y, you can't be in breach 

10 of contract, regardless of whether Y did or did not in 

11 fact receive the notice. 

12 I would also submit that you can't be in breach of 

13 contract or not depending on whether you consciously 

14 decided not to send it on or whether you consciously 

15 decided not to send it on because you considered 7.5 and 

16 thought, "That's my contractual obligation", or because 

17 you just didn't like Y or because you fancied doing 

18 something else. 

19 MR JUSTICE BURTON: I don't know. You may or may not need 

20 that. If in fact notice is required and they didn't get 

21 notice -- let's assume we're talking about a clearer 

22 case, where as between two parties you have to give the 

23 other party notice, there is no specific clause in the 

24 contract for how notice is given or for deemed notice or 

25 for any of that kind of thing, you normally have to show 
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1 that the other side did get notice and sending him 

2 a letter might or might not satisfy that requirement. 

3 A third party sending him a letter might also not 

4 satisfy -- you may need the fallback. I don't know. 

5 MR WOLFSON: You may. It's a debate no doubt we'll get into 

6 in closing. 

7 MR JUSTICE BURTON: At any rate, I want to know what your 

8 case is. Your case is: yes, you didn't give notice. 

9 You didn't give your own notice. 

10 MR WOLFSON: Yes, as a matter of fact. 

11 MR JUSTICE BURTON: But you say it is sufficient that the 

12 Government gave notice. If necessary, we may also find 

13 that you thought that was sufficient but we haven't got 

14 there. 

15 MR WOLFSON: We'll get there. Of course, if it isn't 

16 a condition precedent, then I ask rhetorically where 

17 does it go anyway? 

18 MR JUSTICE BURTON: Yes. The last question I have is: what 

19 is the impact, if any, and what is the explanation, if 

20 any, of the fact that bundle B, page 158, is headed up, 

21 "Without-prejudice"? This is the demand on you from the 

22 Ugandan Government based upon the two agency notices. 

23 MR WOLFSON: Yes. 

24 MR JUSTICE BURTON: And it's headed, "Without-prejudice". 

25 MR WOLFSON: It's difficult to see, standing back as in 
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1 English law as we use that term, what it's without 

2 prejudice to. It may be that -- and this wouldn't be 

3 the first time we've seen people put those words -- 

4 MR JUSTICE BURTON: I suspect, if there's no evidence 

5 I don't know, because it's also on the top of page 9, 

6 tab 9, which was contemporaneous, really, and that could 

7 be said to have justified the heading "Without 

8 prejudice, letter of commitment to follow", although it 

9 was itself a letter of commitment. 

10 Did they deem these negotiations going on, which had 

11 then led to this firm -- we were talking about it, you 

12 hope it is a firm obligation -- that they'll pay you 

13 back or they'll make sure that you get the money from 

14 the escrow account? 

15 MR WOLFSON: Exactly. 

16 MR JUSTICE BURTON: That's got "without prejudice" on it and 

17 I suspect, I don't know, it's a carry-over -- 

18 MR WOLFSON: It could be without prejudice to the memorandum 

19 of understanding because nothing in this document is 

20 intended to conflict or override the MOU. But, with 

21 respect, I am just putting a hypothesis. 

22 MR JUSTICE BURTON: All I'm saying is there's no evidence at 

23 the moment. If anyone knows why it was perhaps you can 

24 ask them before they go in the witness box and let's see 

25 if we've got the answer, but at any rate, it's a puzzle 
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1 and there may be some questions about it. 

2 MR WOLFSON: Of course it's a letter from the URA to us, so 

3 it may be difficult for our witnesses to say very much 

4 about it -- 

5 MR JUSTICE BURTON: Oh yes, absolutely, I quite agree, but 

6 if they do have any knowledge -- 

7 MR WOLFSON: No doubt they'll say. 

8 MR JUSTICE BURTON: -- it would be helpful to know what the 

9 answer is. 

10 I think that completes my questions and we can now 

11 get cracking on your opening. 

12 MR WOLFSON: My Lord, I was going indeed to getting 

13 cracking, but I look at the time -- 

14 MR JUSTICE BURTON: Hold on a second. My clerk's about to 

15 say the same thing. 

16 MR WOLFSON: Yes, I was just thinking -- 

17 MR JUSTICE BURTON: Are we going to need a regular break? 

18 MR WOLFSON: I'll try to stop at roughly 11.45 in the 

19 morning and maybe something like 3.15 in the afternoon, 

20 if that's convenient. 

21 MR JUSTICE BURTON: Good. That's what we'll do. I say 

22 nothing at all critical, because it's a very hard job 

23 you do, but what it does mean is that we lose ten 

24 minutes out of the day. 

25 MR WOLFSON: When your Lordship comes back, I will as part 
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1 of my opening deal with the timetable. 

2 MR JUSTICE BURTON: Shall we deal with that now and then 

3 we'll have the break? 

4 MR WOLFSON: Can I take it very shortly? We have a running 

5 order, and when I say "agreed", it's agreed between the 

6 parties and we're looking to your Lordship hopefully for 

7 endorsement. 

8 MR JUSTICE BURTON: Yes. I am not an enthusiast for 

9 guillotines. There's a lot of money at stake here and 

10 a lot of issues, and we want to make sure that both 

11 sides feel satisfied they've been able to put their case 

12 over properly. But that said, we don't have that long 

13 between now and Easter, have we? That's the trouble. 

14 MR WOLFSON: No, but what the parties will be keen to do -- 

15 and I do underline the "keen", because there are 

16 a number of legal issues which are going to be 

17 ventilated against the background of the witnesses' 

18 evidence, so what we would anticipate doing is this. 

19 We're going to call our witness this week, and they may 

20 go into Monday and we have three factual witnesses. 

21 MR JUSTICE BURTON: I've anticipated they would on your 

22 timetable, because we were looking at the timetable at 

23 the back of your skeleton. 

24 MR WOLFSON: Yes. 

25 MR JUSTICE BURTON: We have, "AM: Parties' oral opening 
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1 submissions". I suspect that we're going to be all day 

2 today on both sides' opening submissions? 

3 MR WOLFSON: Well, I don't have all that much. I'm going to 

4 make a few points, but your Lordship has done a lot of 

5 reading and is plainly on top of it, so I'm going to 

6 take it as quickly as I can. 

7 MR JUSTICE BURTON: An hour? 

8 MR WOLFSON: Maybe slightly more, but not much more. 

9 MR JUSTICE BURTON: Mr Qureshi, how long are you going to 

10 be? 

11 MR QURESHI: My Lord, I would endeavour to match that. 

12 MR JUSTICE BURTON: So that's three hours, but it still 

13 means that if we start at 12 o'clock, we are unlikely to 

14 get too much done in terms of evidence. 

15 MR WOLFSON: We might get an hour in. 

16 MR JUSTICE BURTON: I doubt it. I have a meeting at 4.45. 

17 I'm happy to sit certainly until 4.40, but I don't 

18 think, particularly if we're going to be losing ten 

19 minutes, I don't think we're going to start a witness 

20 today other than swearing in or something. 

21 MR WOLFSON: Let's see where we go. We then have our 

22 witnesses. 

23 MR JUSTICE BURTON: We then have three days. No, it's two 

24 days. 

25 MR WOLFSON: This week. 
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1 MR JUSTICE BURTON: I have down here Wednesday and Thursday 

2 against your 3 and 4. 

3 MR WOLFSON: Yes, but we'll probably -- 

4 MR JUSTICE BURTON: Your Day 5 will be Monday. 

5 MR WOLFSON: Yes. 

6 MR JUSTICE BURTON: Right. 

7 MR WOLFSON: I don't think we'll be all of Monday. 

8 MR JUSTICE BURTON: I'm sure we will because you'd 

9 anticipated having half a day on Day 2, which you're not 

10 now going to get, so if we stick to your original 

11 estimate of three and a half days, we are certainly 

12 going to use Wednesday, Thursday and Monday, and be 

13 lucky to finish Monday. 

14 MR WOLFSON: The day for the defendants' witnesses of fact 

15 is a generous estimate. I don't anticipate being a day 

16 with Mr Atherton. As your Lordship has appreciated, 

17 this is not a binary case in this sense as well, but I'm 

18 not seeking to allege any sort of bad faith or 

19 knowledge, so my cross-examination of Mr Atherton 

20 will -- 

21 MR JUSTICE BURTON: You have been critical of them departing 

22 from Uganda and going to Mauritius and all that kind of 

23 thing, but at the end of the day, the real issues are as 

24 to your knowledge. 

25 MR WOLFSON: Absolutely. 
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1 MR JUSTICE BURTON: So we have three days and I suspect 

2 probably a bit more, but anyway, Wednesday, Thursday, 

3 Monday. Tuesday you say will be sufficient for the 

4 defendants' witnesses -- 

5 MR WOLFSON: And then we have Wednesday and Thursday. 

6 MR JUSTICE BURTON: Yes. 

7 MR WOLFSON: Whether we actually need two full days of 

8 expert evidence, especially given your Lordship's fairly 

9 firm indication as to the court's -- can I say 

10 reluctance? -- to get into underlying Ugandan tax issues 

11 as opposed to 106 and 108 issues, two days would appear 

12 to be very ample for the experts. 

13 MR JUSTICE BURTON: Right. 

14 MR WOLFSON: We then have the issue of closing submissions. 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: What I again, with no disrespect to the court, 

17 agreed with Mr Qureshi, is that given the number of 

18 legal issues, and there are quite a number, the parties 

19 would be aided by a proper time to put in proper, 

20 focused closing submissions and give your Lordship 

21 proper time to read them, and we would look to come back 

22 on the first day of next term, Tuesday, 9 April. 

23 The problem with the week after -- 

24 MR JUSTICE BURTON: Yes, that's absolutely true. I had 

25 forgotten about that. I have a case starting, which is 
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1 a very substantial case, at the beginning of next term 

2 which will last the whole term, and I've been given two 

3 reading days and they are Tuesday and Wednesday. This 

4 ignores the fact that there are judges' meetings on the 

5 Tuesday, which I probably won't be able to get to 

6 anyway. So the prospect of our being able to do that is 

7 fairly slim. (Pause). 

8 Yes, a possibility would be, my clerk points out 

9 that -- no. She said we could have had the first Friday 

10 of term, but I think I've agreed to sit Thursday and 

11 Friday of that week, having had two days' reading, so 

12 I don't think we can fit it in. 

13 MR WOLFSON: My Lord, can we park that and we'll have 

14 discussions through the usual channels? 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: The problem with the last week of this term, 

17 and this is something which originally Mr Ian Glick who 

18 was leading -- 

19 MR JUSTICE BURTON: He had a problem on the Monday, 

20 certainly. 

21 MR WOLFSON: It was a problem on the Monday and the Tuesday 

22 and the Wednesday. Tuesday and Wednesday is Passover. 

23 MR JUSTICE BURTON: Yes. 

24 MR WOLFSON: And because of the understanding which I had 

25 with Mr Glick as to closing submissions being delayed, 
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1 I'm committed in the Court of Appeal on the Monday. So 

2 certainly the understanding of Mr Glick and Mr Qureshi 

3 was we'd be looking at next term, but can we park that? 

4 MR JUSTICE BURTON: Is Wednesday as much of a problem as 

5 Tuesday? 

6 MR WOLFSON: I am afraid it is. At that point it was booked 

7 for me by Mr Justice Colman some years ago who was 

8 somewhat astonished when I said that it was. I'm afraid 

9 there it is. I'm obviously in difficulties on that day. 

10 MR JUSTICE BURTON: Yes. I share Mr Justice Colman's -- 

11 I wouldn't put it as astonishment, but perhaps I should 

12 say respectful, but certainly Tuesday I would have 

13 expected, but it's Wednesday as well? 

14 MR WOLFSON: I'm afraid so. The Thursday, of course, is 

15 Maundy Thursday and the courts aren't sitting. 

16 MR JUSTICE BURTON: The court isn't sitting. It's not 

17 a religious festival, so that I suppose one could sit 

18 Thursday. I normally go away over Easter, but I'm not, 

19 but I don't know what your position would be. 

20 MR WOLFSON: I wonder whether we should park this and we'll 

21 see -- 

22 MR JUSTICE BURTON: Yes. I think we ought to address it 

23 now, subject to the shorthand writer's exhaustion point. 

24 I do think we ought to address this now because we'll be 

25 needing to look at this. Yes? 
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1 MR QURESHI: My Lord, in terms of the agreement that was 

2 reached by Mr Glick QC with Mr Wolfson, I understand 

3 that the final day, which was to be identified for 

4 closing submissions, was a day that ought to fall in the 

5 week of the 25th. I understood that my learned friend 

6 was otherwise engaged in the Court of Appeal, but 

7 certainly if your Lordship's commitments are such that 

8 we're not able to appear before you to close during the 

9 course of next term, that's problematic in terms of the 

10 evidence and achieving an outcome for the parties, so 

11 for my part, if it were possible for your Lordship to 

12 sit on Maundy Thursday, we would be very grateful. 

13 MR JUSTICE BURTON: What about -- and really I'm now in 

14 Mr Wolfson's hands, but I have a certain understanding 

15 of the background -- Wednesday afternoon and Thursday? 

16 I'm just worried about whether one day is going to be 

17 enough for closing submissions, however ample the 

18 written submissions are. You can be writing, of course, 

19 the submissions as we go along. 

20 MR WOLFSON: Yes. 

21 MR JUSTICE BURTON: And I know you're in the Court of Appeal 

22 on Monday, but if we finish on the Thursday with the 

23 expert evidence, you would have Friday, Sunday. 

24 MR WOLFSON: Yes. 

25 MR JUSTICE BURTON: Not Monday, because you're in the Court 
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1 of Appeal. 

2 MR WOLFSON: I have a junior. 

3 MR JUSTICE BURTON: Not Tuesday, but Wednesday afternoon, 

4 can we not sit? You can arrive hotfoot? 

5 MR WOLFSON: It certainly would be hotfoot. It would be 

6 a fairly long walk. 

7 MR JUSTICE BURTON: I see. 

8 MR WOLFSON: My Lord, can I just see where we go on that? 

9 MR JUSTICE BURTON: Who goes first, incidentally? They 

10 would go first, so if they had the Wednesday 

11 afternoon -- Wednesday -- and then you will be here on 

12 Thursday for your closing speeches. I'm happy to sit 

13 Thursday, no doubt about that. 

14 MR QURESHI: My Lord, we're entirely in your Lordship's 

15 hands. One anticipates that by Thursday your Lordship 

16 will have received succinct submissions, hopefully, 

17 which would shorten the period of time that we're 

18 required to be before you -- 

19 MR JUSTICE BURTON: This is a case on which clearly I'm 

20 going to need not, if I can, to make up my mind hearing 

21 evidence rather than afterwards, hearing submissions 

22 rather than afterwards. It's always very difficult to 

23 go away completely and then re-read the submissions so 

24 I may well be asking questions. It may be that what we 

25 should do is look to having your submissions on the 
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1 Wednesday when I quite understand that Mr Wolfson won't 

2 be here, but his junior will be here, and then 

3 Mr Wolfson's submissions on the Thursday. 

4 MR WOLFSON: Can I have a think about that? It may be 

5 easier if we had a day and a half and we started at 

6 2 o'clock on the Wednesday. That would at least give me 

7 an opportunity to get here. 

8 MR JUSTICE BURTON: Yes. How far is the walk? 

9 MR WOLFSON: Too far, but I've done it once before to the 

10 House of Lords, only to beat Gavin Lightfoot, QC, as he 

11 then was. 

12 There we are. I suspect the shorthand writers are 

13 gasping. 

14 MR JUSTICE BURTON: Good. I shall come back at 12.10. 

15 Thank you. 

16 (12.00 pm) 

17 (A short break) 

18 (12.10 pm) 

19 MR JUSTICE BURTON: We're going to make inquiries as to 

20 whether the court will be open on Maundy Thursday. 

21 Wednesday 2 o'clock and Maundy Thursday. 

22 Opening submissions by MR WOLFSON 

23 MR WOLFSON: My Lord, in my opening remarks I propose to 

24 deal with six matters, and let me set them out. 

25 MR JUSTICE BURTON: Yes. 
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1 MR WOLFSON: The first is to say something, but not really 

2 too much, about the most important key documents in the 

3 case. Second, to explain the fundamental matters which 

4 underpin our contractual claim. Third, to say a word or 

5 two about the issue of actual knowledge raised by 

6 Heritage. Fourth, we've touched on this already, the 

7 relevance of the Ugandan expert evidence. Fifth, to say 

8 a word about our unjust enrichment claim. And lastly to 

9 deal very shortly with the position of the second 

10 defendants as guarantor. 

11 MR JUSTICE BURTON: Yes. 

12 MR WOLFSON: We've had some discussion about bundles 

13 already. Let me just explain why your Lordship is faced 

14 with 28 files of chronological material. 

15 MR JUSTICE BURTON: It would incidentally be helpful at some 

16 early stage if the spines of the agreed core bundles 

17 were annotated to add the underlying E documents that 

18 are in there and/or the month, the dates. 

19 MR WOLFSON: I see. 

20 MR JUSTICE BURTON: So when thinking, ah, I was about to 

21 wonder where to put E/1642, which is what we spoke about 

22 this morning, and I can't at the moment see where to put 

23 it. 

24 MR WOLFSON: Yes. We'll have some stickers created. 

25 MR JUSTICE BURTON: It is probably better to have the dates. 
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1 I've written "December 2009 to August 2010". 

2 MR WOLFSON: That's what I mean, stickers with the dates on. 

3 MR JUSTICE BURTON: Yes. 

4 MR WOLFSON: As your Lordship will have appreciated, on our 

5 case there are almost no matters of fact which we need 

6 to establish to make good our contractual indemnity 

7 claim. It's a contract claim. It raises few factual 

8 issues. We have to deal, of course, with my learned 

9 friend's galaxy of construction arguments which contain 

10 some very distant stars indeed, and we've done so in 

11 writing, but we don't need very much factual material. 

12 By contrast, my learned friend needs to establish 

13 a whole range of facts, in particular that we had actual 

14 knowledge at the time we made payment that the notices 

15 were invalid. 

16 MR JUSTICE BURTON: The crucial thing is going to be why you 

17 changed your mind, and whether you did change your mind, 

18 from believing that the notices were invalid on the 

19 basis of legal advice obtained from three lawyers at one 

20 firm, to change your minds such that you decided they -- 

21 were advised, and believed the advice, that they were 

22 valid based on one other partner of the same firm and 

23 an independent judge? I wasn't clear. 

24 MR WOLFSON: He was a retired judge at that time -- 

25 MR JUSTICE BURTON: But was he attached to the firm? 
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1 MR WOLFSON: I think he was a consultant to the firm. 

2 MR JUSTICE BURTON: So it's the same firm. So three 

3 originally and two changed their minds. 

4 MR WOLFSON: Then, of course, you have the subsequent 

5 opinion -- I'll come to all of this -- from the same 

6 firm which agrees with the Kabatsi Mulenga opinion. 

7 Your Lordship may not have picked that up. 

8 MR JUSTICE BURTON: No. I thought that the opinion, the 

9 very short one, from Kabatsi Mulenga in the December, I 

10 thought the February one was from the same people, but 

11 it wasn't. 

12 MR WOLFSON: No. 

13 MR JUSTICE BURTON: It was from two yet further people? 

14 MR WOLFSON: Two people who had previously advised and that 

15 may well be important. Can I come to all of that? 

16 MR JUSTICE BURTON: No, it's helpful, but it's important for 

17 me to have all that on board. 

18 The February opinion was not by the same people as 

19 the December opinion, because the December opinion 

20 wasn't in the core bundle originally so it's helpful for 

21 me to know the personnel. The December opinion, almost 

22 entirely redacted with a very short bit left in, was 

23 from the two -- the judge and the former solicitor. 

24 MR WOLFSON: Mr Kabatsi, who is going to be giving evidence. 

25 MR JUSTICE BURTON: Right. And then the February opinion 

 

 

 

 



Page 73 

 

1 was by whom? 

2 MR WOLFSON: Two other people. Can I come to this -- 

3 MR JUSTICE BURTON: I'd like to have it in my mind. 

4 MR WOLFSON: Shall we look in the core bundle? 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: That is, I hope, at 944 in file 3 if I have the 

7 right reference. 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: Yes. Your Lordship sees that it's signed at 

10 the end, and we go to 957 -- 

11 MR JUSTICE BURTON: Thank you. Kambona and Mpanga, who had 

12 given the original different opinion. 

13 MR WOLFSON: Precisely. This is before we make payment. 

14 This is something I'll come to in opening and of course 

15 your Lordship sees why this is important. 

16 MR JUSTICE BURTON: Yes. 

17 There's one very small point on this that I need 

18 help on, or will need help on. I don't know if there's 

19 an explanation, but let me put it to you now. In the 

20 file note of the consultation with you at page 900, core 

21 bundle, the same bundle, that's the start of the 

22 consultation with you, the date of the file note is 

23 31 January. But the consultation was on 20 December. 

24 MR WOLFSON: Yes. 

25 MR JUSTICE BURTON: It says that it sets out the very clear 
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1 and sceptical advice which both you and Ashurst give, 

2 5381, and at page 901 you say, "That's inconsistent with 

3 saying we've paid money in escrow", and then Mr Inch 

4 says: 

5 "Unless can get some [I think it must be] Ugandan 

6 advice saying we're in possession don't see on what 

7 basis we can pay out." 

8 MR WOLFSON: Yes. 

9 MR JUSTICE BURTON: That is a statement made by Mr Inch on 

10 20 December when he had had -- 

11 MR WOLFSON: The Kabatsi opinion. 

12 MR JUSTICE BURTON: He'd had the Kabatsi opinion, page 713. 

13 MR WOLFSON: I'm sure that's a matter which will be put to 

14 Mr Inch and your Lordship has picked it up. Absolutely. 

15 MR JUSTICE BURTON: All right. 

16 MR WOLFSON: The first point I should make, having referred 

17 to the allegation of knowledge, because we are in open 

18 court and there's been some ... (Pause). 

19 MR JUSTICE BURTON: Yes, it's at the moment a pessimistic 

20 response in relation to the building being open on 

21 Maundy Thursday, which is pretty extraordinary. What 

22 they have said is that the RCJ may be open -- I should 

23 think it's bound to be because of the vacation lists and 

24 so on. It does surprise me, because the 

25 Chancery Division is now here. Anyway, we'll have to 
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1 explore. It would be irritating but not impossible, 

2 I suppose, for us to sit in the RCJ. 

3 MR WOLFSON: Yes. We shouldn't lose the day for want of 

4 a room. 

5 MR JUSTICE BURTON: No. 

6 MR WOLFSON: We must be able to find a room somewhere. 

7 MR JUSTICE BURTON: I'm sure we can, but remember how many 

8 files we're going to have to have. Hopefully by then we 

9 won't have looked at all those so they can go, but we'll 

10 still need a dozen files each at least. There we are. 

11 Right, thank you. Yes? 

12 MR WOLFSON: Because we're in open court and because the 

13 allegation has been made that we had actual knowledge 

14 let me just say at this stage, which your Lordship will 

15 appreciate, let me say it clearly and unambiguously, 

16 that our case is that that allegation is false and 

17 unmerited, but we actually go further than that because 

18 we say that once we waived privilege and we showed, as 

19 we have done, all the legal advice we obtained at the 

20 time, that allegation should have been withdrawn. We 

21 submit that there is no material on which that case of 

22 knowledge could now be advanced. 

23 I'm going to show your Lordship in a moment, my 

24 learned friend in support of the allegation of knowledge 

25 has not identified even one document on which he relies, 
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1 and that's in stark contrast, as your Lordship hs picked 

2 up, to his case on what he calls our collusion with the 

3 Ugandan Government. 

4 MR JUSTICE BURTON: Yes, that's a better word than that, 

5 collusion, yes. 

6 MR WOLFSON: It is collusion. I was going to come back to 

7 that earlier. 

8 MR JUSTICE BURTON: Of course. 

9 MR WOLFSON: As your Lordship acknowledges, it isn't a bad 

10 faith case, it's a collusion case. 

11 MR JUSTICE BURTON: It is bad faith because in the guarantee 

12 terms it would be described as bad faith, but it's much 

13 easier to call it something different. 

14 MR WOLFSON: Of course you can discharge a guarantee by 

15 giving the principal debtor one more day, and that's an 

16 equitable defence and it's not bad faith, but -- 

17 MR JUSTICE BURTON: Yes, I follow, but anyway, that's not 

18 what's alleged here. 

19 MR WOLFSON: Precisely. It's a collusion case, and that, of 

20 course, is the reason for the amendment which 

21 your Lordship has seen and we've had a few pages on 

22 that, but there was no re-amendment on the central 

23 allegation of knowledge that the notices were invalid. 

24 There's not even a sniff of a relevant document. 

25 MR JUSTICE BURTON: No, you'd anticipated that he might want 
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1 to try and produce some more documents now you've given 

2 fuller disclosure. 

3 MR WOLFSON: Absolutely. 

4 MR JUSTICE BURTON: And he hasn't. 

5 MR WOLFSON: He hasn't at all. What we have in the 

6 pleadings, therefore, is a case on knowledge which rests 

7 essentially on this proposition: it's pleaded on the 

8 basis -- and I paraphrase, but this is the pleaded 

9 case -- if you read the provisions of section 106 and 

10 108, then you know that the notices are invalid. That's 

11 essentially paragraph 24 of the pleading -- 

12 MR JUSTICE BURTON: Which was your client's initial 

13 reaction. 

14 MR WOLFSON: Our initial view, based on advice -- 

15 MR JUSTICE BURTON: Not just based on advice; I think based 

16 on their reaction. 

17 MR WOLFSON: That's right. 

18 MR JUSTICE BURTON: Mr Inch found it difficult to see what 

19 else it could mean, et cetera, et cetera. 

20 MR WOLFSON: Quite. But the question as to whether that is 

21 knowledge or not at the time of payment, given all the 

22 intervening facts and intervening advice, is a very 

23 different thing. 

24 MR JUSTICE BURTON: "We must scrabble around and find 

25 someone who will say what we want them to say." If 
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1 that's the case that's been put against you, it means 

2 really that they have to find a bent lawyer to say what 

3 you want them to say. 

4 MR WOLFSON: Yes. I'm afraid to say your Lordship is 

5 running ahead of me, but your Lordship is going exactly 

6 where I'm going. I'll come back to this point, but the 

7 dilemma which my learned friend is on, and which I'm not 

8 going to let him escape from, is this: either 

9 Mr Kabatsi's opinion and the late Mr Justice Mulenga's 

10 opinion and the subsequent February opinion -- 

11 MR JUSTICE BURTON: That's the point. Now you've shown me 

12 that it's Mpanga and the other chap, they don't say why 

13 they've changed their minds in that opinion? 

14 MR WOLFSON: They don't, except they effectively adopt the 

15 reasoning. We'll come to the opinion. But the short 

16 point is this: either those opinions were honestly held 

17 by those lawyers when they were made, in which case, 

18 frankly, my clients are entitled to rely on them, 

19 notwithstanding -- sparing Ashurst's blushes -- 

20 notwithstanding the advice that Ashurst gave and 

21 notwithstanding, frankly, my view as an English lawyer 

22 looking through English spectacles, or the advice was, 

23 to use your Lordship's word, bent. If the advice was 

24 bent, we're going to fail. If the advice wasn't bent, 

25 I ask rhetorically why on earth shouldn't my clients 
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1 rely on it? 

2 That's a pause in the dialogue because my learned 

3 friend has never suggested that Mr Kabatsi's opinion was 

4 not honestly held -- 

5 MR JUSTICE BURTON: He may be about to do so in 

6 cross-examination. 

7 MR WOLFSON: If he's going to do that, with respect that is 

8 a case which ought to be pleaded. If the particulars of 

9 knowledge -- if the case against us is that we knew the 

10 notices were invalid because we procured Mr Kabatsi to 

11 give an opinion which he and we knew was not honestly 

12 held, that's got to be a pleaded case. I don't know 

13 that's the case that's being put against me. 

14 MR JUSTICE BURTON: Let's assume it is. I want to address 

15 this. Does this need to be better pleaded than it is? 

16 MR WOLFSON: My Lord, both as a matter of professional 

17 practice, if I may put it that way, and as a matter of 

18 particulars of knowledge, it would have to be pleaded. 

19 I'm not taking a pleading point in a sense I'm trying to 

20 shut my learned friend out. 

21 MR JUSTICE BURTON: No. Mr Kabatsi's going to come to 

22 court, he needs to know, you say. I have to say I'd 

23 rather assumed that the case was going to be put in that 

24 way against him, but if it isn't, that's fine. 

25 MR WOLFSON: It's not in the skeleton. 
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1 MR JUSTICE BURTON: No. 

2 MR WOLFSON: In the skeleton it's put -- basically, the 

3 Inference in the skeleton is that Mr Kabatsi has got it 

4 wrong, he just got it wrong. It's not put on the basis 

5 that he deliberately -- 

6 MR JUSTICE BURTON: There are three alternatives, aren't 

7 there? One is Mr Kabatsi got it wrong, but you honestly 

8 relied on it, and that doesn't do him any good. 

9 The second is that Mr Kabatsi got it wrong 

10 deliberately because you'd asked him to get it wrong 

11 deliberately and it was really your only hope and he 

12 came up trumps for you. 

13 The third, I suppose, is that the view had been: 

14 "What does this statute say?" The view changed to 

15 being: "How will the statute be interpreted by a Ugandan 

16 court leaning over backwards to comply with the wishes 

17 of M7?" If it's number 3, I don't know where that slots 

18 into the picture. 

19 MR WOLFSON: I don't either, on my learned friend's case. 

20 It also raises this quite nice question -- I don't wish 

21 to get all jurisprudential and philosophical on 

22 a Tuesday morning, but it raises this nice question: 

23 when you ask a lawyer "Is X valid or is Y valid? Or is 

24 A the law or is B the law?", are you actually asking 

25 them so to speak sitting in some ivory tower in Oxford 
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1 writing for the LQR or are you asking them: what is 

2 a judge likely to say? 

3 MR JUSTICE BURTON: I think Mr Justice Evans in that case 

4 you showed me said it's the latter. 

5 MR WOLFSON: Exactly. 

6 MR JUSTICE BURTON: What the Ugandan court is going to do? 

7 MR WOLFSON: My practice is based on the latter as well. My 

8 practice is based on clients asking me -- if I can put 

9 it this way: They are not really interested in my view 

10 as to English law; they're interested in my view as to 

11 what your Lordship might say. 

12 MR JUSTICE BURTON: Yes, and that's what you would certainly 

13 have to do if you went out as an expert witness to the 

14 United States. 

15 MR WOLFSON: Exactly, because they are not interested in the 

16 LQR -- 

17 MR JUSTICE BURTON: Particularly if there's no binding 

18 precedent. Of course, if there is, you can't say to 

19 them, "Come on, the judge will find his way around some 

20 way or other". 

21 MR WOLFSON: Quite. 

22 MR JUSTICE BURTON: You wouldn't do that, you would say that 

23 is binding, but if there isn't a binding question -- 

24 MR WOLFSON: If it's a clear field -- and again, we all know 

25 as lawyers that when we give advice as to a particular 
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1 legal issue, especially when there is no binding 

2 authority, we have to take into account not only what 

3 court you're in, if you know the judge, what judge it 

4 is, if I may say with respect, we have to take into 

5 account who the parties are, what sort of case it is, 

6 what is the zeitgeist, one might say, against which the 

7 case is being heard. 

8 So that is a problem, I'll come back to it in a 

9 little more detail but that is a problem -- 

10 MR JUSTICE BURTON: It will undoubtedly be explored with 

11 Mr Kabatsi: how far were you affected by what you 

12 thought the Ugandan court was inevitably going to decide 

13 because of potential pressure on it? Not necessarily 

14 improper pressure, just pressure. 

15 MR WOLFSON: Yes. 

16 MR JUSTICE BURTON: But you're quite right. What you're 

17 wanting to know is, and you think Mr Kabatsi is entitled 

18 to know, is: is it going to be suggested that he was 

19 deliberately giving advice which he knew to be correct 

20 in order to assist his clients? 

21 MR WOLFSON: Knew to be incorrect. 

22 MR JUSTICE BURTON: If that's going to be put to him, you 

23 say it ought to be pleaded? 

24 MR WOLFSON: "Knew to be incorrect", I think your Lordship 

25 meant to say. 
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1 MR JUSTICE BURTON: Deliberately giving advice which he knew 

2 to be incorrect, I think that's right. 

3 MR WOLFSON: Yes. Just to come back from that slight 

4 digression onto knowledge, just to explain why we now 

5 have the 28 bundles, the position on that is -- and it's 

6 really the same point -- just as there were no 

7 particulars of knowledge, when it came to putting the 

8 bundles together, we were asked to put every single 

9 document, and in my respectful submission that simply 

10 shows that what's going on here is an allegation of 

11 knowledge with no particulars and we're going to have 

12 a hunt-the-relevant-document game. 

13 MR JUSTICE BURTON: Hopefully we now have a core bundle, 

14 which concentrates the mind. 

15 MR WOLFSON: I hope it does. 

16 Let's take a few moments, your Lordship will have 

17 seen this, just to look at the key documents. I'm just 

18 going to go through them fairly quickly. I'm going to 

19 use bundle B1 -- 

20 MR JUSTICE BURTON: Just before go on, Mr Qureshi, you'll 

21 let us know, will you, whether you feel it is right and 

22 necessary for you to give notice of what you're going to 

23 say to the expert witness, how you're going to put the 

24 case, and if you are going to suggest that he has 

25 deliberately given incorrect evidence, whether that 
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1 requires to be pleaded or not? 

2 MR QURESHI: My Lord, ultimately the issue is one concerning 

3 the genuineness or otherwise of the belief in the minds 

4 of Tullow. 

5 MR JUSTICE BURTON: Yes, certainly. 

6 MR QURESHI: That's where the analysis and the inquiry takes 

7 place. 

8 MR JUSTICE BURTON: Of course it does. But if they are 

9 faced with a lawyer who is giving advice, an experienced 

10 lawyer who's held senior office and who says A, it seems 

11 to me very difficult to see that they aren't entitled to 

12 rely on it unless they and A have cooked up the right 

13 answer together. 

14 MR QURESHI: My Lord, we will examine the Kabatsi opinion 

15 and see whether or not it provides any answers in any 

16 case. 

17 MR JUSTICE BURTON: Thank you. 

18 MR WOLFSON: I've made my position clear. I'm not going to 

19 repeat it. 

20 MR JUSTICE BURTON: No, no. 

21 MR WOLFSON: Now, the first relevant document is the SPA, 

22 bundle B1, tab 1, but just to remind your Lordship what 

23 is the background to it, because on its face that's 

24 an agreement between Tullow and Heritage, your Lordship 

25 will have picked up that the factual background here is 
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1 that Tullow and Heritage were so to speak thrown 

2 together in Uganda. They didn't go into business 

3 together intentionally -- 

4 MR JUSTICE BURTON: Yes. 

5 MR WOLFSON: -- in that Heritage were in Uganda and then 

6 Tullow acquired two companies, Energy Africa and 

7 Hartland(?) Resources, which were existing players and 

8 had existing relationships with Heritage, so we became 

9 a partner with Heritage by default. 

10 That's the first relevant point of background to the 

11 SPA. 

12 MR JUSTICE BURTON: Yes. 

13 MR WOLFSON: The second relevant point of background, which 

14 is also not controversial so I can deal with it briefly, 

15 is that this agreement was not negotiated in any 

16 meaningful sense, or indeed in any sense at all, between 

17 Tullow and Heritage. 

18 MR JUSTICE BURTON: No. 

19 MR WOLFSON: Your Lordship will have picked up that what was 

20 happening was that Heritage wanted to farm down -- and 

21 your Lordship is familiar with that term? 

22 MR JUSTICE BURTON: Yes. 

23 MR WOLFSON: -- farm down its interests and it entered into 

24 an agreement, this agreement, with ENI, the Italian oil 

25 major -- 
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1 MR JUSTICE BURTON: This very agreement? 

2 MR WOLFSON: This very agreement, and there was 

3 a pre-emption provision. 

4 MR JUSTICE BURTON: Yes. 

5 MR WOLFSON: And of course what that means is -- and I'm 

6 paraphrasing -- is that if you exercise your right of 

7 pre-emption, you just so to speak step into the shoes 

8 and it's on a "take it or leave it" basis. 

9 MR JUSTICE BURTON: Yes. 

10 MR WOLFSON: Therefore, the relevant points are not only was 

11 the SPA drafted months before the issue of Heritage's 

12 alleged tax liability crystallised -- 

13 MR JUSTICE BURTON: You were not a proferens. 

14 MR WOLFSON: Absolutely. It wasn't even drafted between 

15 these parties, and that's part of the relevant factual 

16 matrix, I'll be submitting, when your Lordship comes to 

17 construe article 7, because it reinforces my submissions 

18 that what two commercial parties have done here is 

19 allocate in clear and absolute terms how tax is going to 

20 be divvied up between them. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: And that, therefore, is the background to -- 

23 MR JUSTICE BURTON: Well, it shouldn't be construed, contra 

24 proferentem, against you because you did not -- 

25 MR WOLFSON: We weren't a proferens, and it also is relevant 
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1 in this sense, which is the second point I'm making, 

2 which is, so to speak, it's not a bespoke agreement. 

3 MR JUSTICE BURTON: No. 

4 MR WOLFSON: It's a commercial agreement, originally entered 

5 into between A and B, and we've ended up with it between 

6 B and C. 

7 MR JUSTICE BURTON: Yes. 

8 MR WOLFSON: That's the first key document. Just flipping 

9 through B1, at tab 2 we have the escrow agreement. At 

10 tab 3 we have what's called the "supplemental 

11 agreement". The supplemental agreement is dated 

12 26 July 2010, which is when the transaction closed. 

13 MR JUSTICE BURTON: The only way in which you say -- I'm so 

14 sorry, in which -- let me start again. He says that, 

15 Mr Qureshi says, this agreement overrode -- 

16 MR WOLFSON: Absolutely. 

17 MR JUSTICE BURTON: -- a number of provisions of the first 

18 agreement. 

19 MR WOLFSON: It's a brave new world. 

20 MR JUSTICE BURTON: The only clause which assists him, 

21 I think, in that regard is 31(a), which says: 

22 "Notwithstanding any provision of the sale and 

23 purchase agreement, the seller has the right to conduct 

24 the Dispute." 

25 MR WOLFSON: Capital D. 
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1 MR JUSTICE BURTON: Yes. Which of the provisions of the 

2 sale and purchase agreement, again don't necessarily 

3 answer it, you might put it on a piece of paper, but 

4 which provisions do you say were not overridden, because 

5 I don't think anything was overridden, but were stamped 

6 with that, or anything in them which ousted the rest of 

7 31(a), was to that extent overriden? 

8 He says: From then onwards, 7.1 doesn't apply any 

9 more, 7.5 and 7.6 don't apply. It has to have some 

10 impact, 31(a)? 

11 MR WOLFSON: Yes. I was going to deal with this -- I've 

12 dealt with this in writing. What 31(a) is saying is 

13 that notwithstanding anything in 7.5 and 7.6, the 

14 conduct of the dispute -- 

15 MR JUSTICE BURTON: So it is just 7.5 and 7.6? 

16 MR WOLFSON: Yes. At most, frankly. It's really for the 

17 avoidance-of-doubt provision. Reading what 31(a) is 

18 doing, it's saying: for the avoidance of doubt, given 

19 that in 7.5 and 7.6 there's been some discussion as to 

20 who's going to have conduct of what, we, the parties, 

21 are making it clear that the only party who can deal 

22 with the underlying issue of Heritage's tax liability to 

23 the Ugandan Government is Heritage. That's what 31(a) 

24 is doing. 

25 MR JUSTICE BURTON: That's plainly saying that, but on the 
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1 face of it at the moment -- I know this isn't your 

2 argument, but I'm just wanting to know what your case 

3 is -- it seems there's no reason why that should 

4 override either 7.6(a) -- well, either 7.5(a), which is 

5 for giving notice in writing of the tax claim, or at 

6 7.6(a) or, in particular, 7.6(b) 

7 MR WOLFSON: I don't want to get into what might or might 

8 not have been in the minds of the parties because that's 

9 not admissible, but one could conceive of this 

10 situation: that the parties might be concerned with this 

11 situation, given that 7.5 and 7.6 deal with a situation 

12 where the recipient of the notice can agree with the 

13 Revenue as to how much is payable and at what time, 

14 might that or might that not in some way be argued to be 

15 binding on the taxpayer? What they're doing in 31(a) is 

16 effectively divorcing the two issues, which, as 

17 your Lordship says, conceptually they're very distinct 

18 anyway. They're divorcing the issues of liability of 

19 the recipient of the notices qua agent vis-a-vis the 

20 taxing authority, on the one hand, and liability of the 

21 taxpayer to the taxing authority on the other hand. 

22 MR JUSTICE BURTON: They have the right to conduct the 

23 dispute, which presumably means that you must not agree 

24 anything with the tax authorities which in some way 

25 fetters their right to dispute everything if they want 
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1 to. 

2 MR WOLFSON: Yes. Everything being everything relating to 

3 whether they are liable to the taxing authority. 

4 MR JUSTICE BURTON: Yes. 

5 MR WOLFSON: In our case, we haven't done that. Indeed, 

6 there's an arbitration going on to which we're not 

7 parties where that precise issue is -- 

8 MR JUSTICE BURTON: At the moment, I don't see that this 

9 overrides 7.6(b) -- 

10 MR WOLFSON: My Lord, with respect -- 

11 MR JUSTICE BURTON: -- if in your reasonable opinion -- 

12 MR WOLFSON: We've never seen that argument, frankly. We've 

13 just never seen the 31(a) argument. I'll deal with it 

14 in closings. 

15 MR JUSTICE BURTON: If I can request my third piece of 

16 paper, in that case, to which both of you contribute, it 

17 would be helpful for me to see your rival cases, perhaps 

18 illustrated by an attached copy of clause 7 -- well, any 

19 clauses in the main agreement. Presumably it's all 

20 going to be in 7 -- crossed through or highlighted as to 

21 which clauses are either overridden or amended by the 

22 provision of 31(a). 

23 MR WOLFSON: Yes. 

24 MR JUSTICE BURTON: If any. 

25 MR WOLFSON: If any, quite. Of course, the critical point 
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1 is that on my learned friend's case, this is a brave new 

2 world, 31(a). It overrides 7 because the parties have 

3 agreed effectively to replace it. 

4 MR JUSTICE BURTON: It certainly says that they are to be 

5 given complete freedom to conduct the dispute and all 

6 proceedings relating thereto. 

7 MR WOLFSON: Your Lordship picked up the definition of 

8 "dispute". 

9 MR JUSTICE BURTON: Yes. 

10 MR WOLFSON: That is an absolutely critical definition which 

11 is on the first page. 

12 MR JUSTICE BURTON: Yes. 

13 MR WOLFSON: The seller disputes -- the seller is Heritage, 

14 of course -- with the Government and the URA -- one 

15 might put in a sort of a (i). The first thing that's in 

16 dispute is that any taxes payable on or in relation to 

17 the transfer -- that's Heritage's tax -- (ii) that 

18 either the Government or the URA has the right to issue 

19 the assessment or any other assessment of tax levied on 

20 or in relation to the transfer -- 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: -- and (iii), the content of the assessment. 

23 That's what's in Dispute, capital D. And, of course, 

24 our case is that we've done absolutely nothing to utter 

25 them taking any of those points. 
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1 MR JUSTICE BURTON: Yes, but 7.5(b) might well be overridden 

2 to an extent by that. Or maybe it isn't because the 

3 indemnifying party could still ask you, but it has to 

4 ask you. You can't do anything off your own bat. 

5 7.6(b) ... We're wasting time now. A piece of paper 

6 would be nice, thank you. 

7 MR WOLFSON: The next day, 27 July 2010, is when we got our 

8 first inkling of the fact that perhaps the -- there 

9 wasn't entirely joined-up Government in Uganda, and we 

10 had the notices served. 

11 Let me just mention here a point in passing, that 

12 Heritage asserts that we somehow took the risk, is it 

13 the way they put it -- the reference is to Mr Atherton's 

14 statement, paragraph 173 -- that the Government wouldn't 

15 accept what had been agreed as between Heritage and 

16 Tullow. With respect, that is nonsense. My clients are 

17 not in the habit of paying $313 million on a wing and 

18 a prayer. This is an attempt to construct a narrative 

19 in which the 313 million which we've paid doesn't 

20 constitute a windfall to Heritage but in some way is the 

21 price of us assuming a risk. 

22 The short point is: we paid it because our legal 

23 advice at the time we paid it was that we had to pay it. 

24 Simple as that. 

25 MR JUSTICE BURTON: You were looking for other ways -- we'll 
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1 look at the facts, but up until the time when you did 

2 that, and pursuant to the notices, you were looking for 

3 other ways of satisfying the Ugandan Government, paying 

4 it over as a deposit and all this. 

5 MR WOLFSON: Absolutely. We're not shying away from any of 

6 that. 

7 MR JUSTICE BURTON: Yes. You were keen to satisfy the 

8 Ugandan Government if you possibly could. 

9 MR WOLFSON: We were an oil company in Uganda and we are 

10 long-term players. As your Lordship will have picked 

11 up, we are in Uganda for the long haul and we're faced 

12 with a tax bill effectively directed at our erstwhile 

13 partners, who have left Uganda, and of course we're 

14 going to seek to protect our commercial interests. That 

15 doesn't even begin to get my learned friend home. 

16 That's really just to state the obvious. 

17 The first notice, which I'll just say a few words 

18 about, is in tab 6 of B1. This is also in the core, but 

19 it's easier to use the B1 reference. Your Lordship will 

20 have picked up -- I can take this quickly -- the 

21 third-party agency notice. The first notice is the 

22 108-only notice. 

23 MR JUSTICE BURTON: Yes. 

24 MR WOLFSON: It's addressed to us, it's served by the URA, 

25 it's signed by the Commissioner General herself. 
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1 Your Lordship sees the subject line, and importantly it 

2 requires payment from us of 283,477,500. I think it's 

3 common ground there's a typo there and the second "7" 

4 should be a "4", but nothing turns on that. It's tax 

5 payable by Heritage Oil & Gas, registered in Mauritius, 

6 and we're asked to pay on behalf of Heritage Oil & Gas 

7 immediately on receipt and at the bottom it says: 

8 "Copy to Heritage Oil & Gas Limited". 

9 Two short points. First, the way my learned friend 

10 consistently characterise these notices is that these 

11 notices appoint us as Heritage's agent. That's true, 

12 but it's only half the story. They also demand 

13 immediate payment from us, which is a rather important 

14 point if you happen to have been served with a notice. 

15 Secondly, the notice is plainly in standard form. 

16 We can see that, for example, from the words "including 

17 but not limited to pensions, salary, wages, or any other 

18 remuneration". That's not apt, the URA would obviously 

19 have appreciated it's not apt, so it's in a standard 

20 form and that's obviously designed to make it clear to 

21 an employer that it would catch pension and salary 

22 payments. The same features appear in the December 

23 notice at tab 7, save that that's 106 as well and that's 

24 the 30 million notice. 

25 MR JUSTICE BURTON: So the words "being tax payable from", 
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1 just taking it slowly, it's requiring you to pay 

2 X million, being tax payable by Heritage, yes, but then 

3 it says the word "from", "from any monies which may at 

4 any time from the date of this notice be held by you". 

5 Your expert says that you don't have to pay it out 

6 from any monies which are held. If you are holding 

7 those monies at some way that you can't get at them, 

8 then you may have to pay some other monies. 

9 MR WOLFSON: Yes. 

10 MR JUSTICE BURTON: What does the word "from" mean there? 

11 MR WOLFSON: What's being done there, in my submission, and 

12 this is a matter which the experts will opine on -- 

13 MR JUSTICE BURTON: Of course, and I start by recognising 

14 that this isn't the advice that you gave or that I would 

15 be giving, because it's not English law, but I'm looking 

16 to help. 

17 MR WOLFSON: Exactly. This is a paraphrase, essentially, of 

18 108. Two important points. First of all, the notice 

19 starts off by saying, "In exercise of the powers 

20 conferred upon me by paragraph 108". So what it's 

21 saying is, "I'm relying on paragraph 108 to demand this 

22 money" -- 

23 MR JUSTICE BURTON: Which says you have to pay tax up to the 

24 market value of the asset. 

25 MR WOLFSON: And section 108 is actually attached to the 
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1 notice. That's on the following page. When you get the 

2 notice, you get 108 attached to it. The notice at 

3 tab 7, you get 108 and 106. 

4 MR JUSTICE BURTON: Right. 

5 MR WOLFSON: So what my learned friend's expert says is: 

6 well, even if, as a matter of 108, if you're holding 

7 pot X but you can't get at it, but that's a sufficient 

8 holding for 108 purposes, you have to pay from pot Y, he 

9 says you don't under this notice because, in some ways, 

10 by using the word "from" the URA has limited what would 

11 otherwise be its right under 108. And our expert says: 

12 no, as a matter of Ugandan law, what this notice says is 

13 you are liable under 108. I'm paraphrasing, but that's 

14 the gist of the debate there. 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: That's one of the issues which your Lordship 

17 will hear expert evidence on. 

18 MR JUSTICE BURTON: Yes. And then the words "held by you 

19 for or due by you" are different from the wording of the 

20 statute. 

21 MR WOLFSON: Yes. 

22 MR JUSTICE BURTON: And again they make some play of that. 

23 MR WOLFSON: They do, and our position -- you're served by 

24 the Revenue saying, "Under section 37 Income Tax Act you 

25 do this because of such-and-such", what they're saying 
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1 is I have rights under section 37 and the question is: 

2 do they have the rights or don't they? And you're 

3 unlikely, if I may put it in this sense, to persuade 

4 a court in this jurisdiction that you don't have to pay 

5 because of the way notice was served. 

6 MR JUSTICE BURTON: Similarly, your lawyers, they don't -- 

7 Mr Kabatsi, were not giving the advice they did because 

8 the wording of the notice was slightly different from 

9 the wording of the statute. They were giving it by 

10 reference to -- 

11 MR WOLFSON: To 108. They were saying that this is a 108 

12 notice and the question they were turning their minds to 

13 is: are you liable, under 108, to pay? 

14 MR JUSTICE BURTON: Yes. 

15 MR WOLFSON: Of course, if again, so to speak, they'd got 

16 that wrong, in other words, on this hypothesis they're 

17 right about 108, let's say, but they're wrong as 

18 a matter of Ugandan law because, having phrased the 

19 notice in this way, the URA has limited its powers under 

20 108 -- 

21 MR JUSTICE BURTON: Or widened. 

22 MR WOLFSON: Or widened, whichever way it is. If they're 

23 wrong about that, you still get back to the same point. 

24 We have to know that the advice we're getting is wrong, 

25 and we have to know that the notice is either invalid in 
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1 toto or is invalid in part. 

2 MR JUSTICE BURTON: But they're not saying, or if they are, 

3 you say it's wrong, that if the words "be held by you or 

4 be due by you" are wider than section 108, your expert 

5 and your lawyers who advise are not relying on that? 

6 MR WOLFSON: No. 

7 MR JUSTICE BURTON: It's not part of your case? Oh, well, 

8 it was monies held by you or due by you, two, that's 

9 wider than the statute and we were required to comply 

10 with the notice and not with the statute; that's not 

11 your case. I have to concentrate on your case, and you 

12 accept that, on the statute? 

13 MR WOLFSON: On the statute, of course, but your Lordship 

14 shouldn't lose sight of my really primary case, which is 

15 of the legal advice we were given was that we were 

16 liable, and therefore the question as to whether that 

17 legal advice is correct -- 

18 MR JUSTICE BURTON: But the lawyers were not giving advice 

19 that the notice was wider than the statute. 

20 MR WOLFSON: Absolutely. 

21 MR JUSTICE BURTON: If they'd given that advice, then their 

22 proper advice would have been: this notice is 

23 ultra vires. 

24 MR WOLFSON: That's a matter of Ugandan law, but one would 

25 expect that to be the case. 
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1 MR JUSTICE BURTON: We know that there is such a concept in 

2 Ugandan law. 

3 MR WOLFSON: Exactly. 

4 MR JUSTICE BURTON: Right. 

5 MR WOLFSON: I'm not going to get into the Ugandan legal 

6 issues in detail at this stage. 

7 MR JUSTICE BURTON: No. 

8 MR WOLFSON: But can I just take three points? I may have 

9 made these by way of interjection earlier, but just to 

10 get them into some sort of order. These are important 

11 points because they're critical background. 

12 First, the URA was unwavering in its position that 

13 the 27 July 2010 notice was valid. There's not a hint 

14 in the documents that the URA was trying it on, if I can 

15 put it in those terms, or that we thought that the URA 

16 was trying it on. On the contrary, the URA was adamant 

17 that the notices were valid. 

18 Just to give your Lordship one reference, this is in 

19 the core bundle at 672 in bundle 2. The URA say to 

20 us -- your Lordship has probably seen this. It's 

21 an email from Kagina Allen, who is the 

22 Commissioner General of the URN. Read from the bottom. 

23 This is October, so at this point we think the notices 

24 are or the advice is the notices are probably invalid 

25 under Ugandan law. We're talking about the cost of the 
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1 allocation of the tax, and your Lordship sees by the 

2 second bullet point, I'm going to read up the page, she 

3 says: 

4 "Okay, I'll wait. My understanding, though, is the 

5 cost of requiring ...(reading to the words)... come up 

6 with an agreed number. I think that should be 

7 achievable, though, as it was for the 283." 

8 So here they're discussing Tullow's tax and he says 

9 there should be a compromise here, as there would be on 

10 the 283, and she says: 

11 "Richard, no, I'm not sure I understand. Tax is 

12 imposed and collected by law, not by compromise. Even 

13 the 283 position is clearly given in the law. We spent 

14 a long time last week on this matter showing the meeting 

15 the provisions covering the collection, and then with 

16 regards to 3(a) I have no powers to make a position." 

17 And you see her name above -- her constant 

18 signature, your Lordship may have picked up, is 

19 headed -- she has her name and she has Genesis 41:49, 

20 which, as your Lordship will know, is the verse in 

21 Genesis where Joseph, during the seven years of plenty, 

22 is collecting all the grain in the storehouses. 

23 MR JUSTICE BURTON: Where is this? 

24 MR WOLFSON: Under her name, Genesis 41:49 under UR. 

25 Your Lordship sees the first email, see where it's 
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1 typed "Allen Kagina"? 

2 MR JUSTICE BURTON: Oh yes, yes, yes. Genesis 41:49. 

3 That's right. Yes, I see. 

4 MR WOLFSON: Every time she signs her name, she attaches 

5 that. 

6 MR JUSTICE BURTON: It's the Joseph -- 

7 MR WOLFSON: It's the Joseph story, seven years of plenty 

8 and seven years of famine, and he was charged by Pharoah 

9 with storing grain during the seven years of plenty. He 

10 was the world's first recorded tax collector and 

11 an entirely appropriate hero for Ms Kagina in her role 

12 as Commissioner General of the Uganda Revenue Authority. 

13 MR JUSTICE BURTON: Yes. 

14 MR WOLFSON: Just as there's no recorded instance of Joseph 

15 letting anybody off tax, I suspect there is no recorded 

16 instance of Ms Kagina doing so either. 

17 MR JUSTICE BURTON: I hope she doesn't place cups in 

18 people's bags as an alternative method. 

19 MR WOLFSON: I hope not, and we're unlikely to have 

20 a musical made about her either. 

21 The first point is that the URA was unwavering in 

22 its position that tax was going to be collected. 

23 The second point -- and this is a critical point -- 

24 is that we got express advice from our Ugandan lawyers 

25 that we were either bang on rights or at the very least 
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1 arguably bang to rights on section 108 -- 

2 MR JUSTICE BURTON: The original advice you had is that it 

3 wasn't so. Then the unwavering attitude of the 

4 Government may well have had some influence, I suppose, 

5 but we'll have to see. 

6 MR WOLFSON: Of course the question is always: what's the 

7 Ugandan court going to do? 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: Third, and this is important, your Lordship may 

10 have picked this up from the written cases: at the time 

11 Heritage's Ugandan lawyers were not contending to us 

12 that the notices were invalid under section 108. 

13 Your Lordship will recall that we received a letter from 

14 them which dealt with the 2 December notice, which is 

15 the notice which they certainly did receive, which is 

16 under 106 and 108. 

17 MR JUSTICE BURTON: Yes. 

18 MR WOLFSON: That letter is in file 3 of the core bundle at 

19 tab 846. 

20 MR JUSTICE BURTON: I'm conscious of it. I think I referred 

21 to it earlier when I said that they'd disputed, but 

22 maybe I was wrong to say they disputed. Yes? 

23 MR WOLFSON: Your Lordship was right and wrong, if I may 

24 say. Your Lordship is right about 106 but wrong about 

25 108 and that's important. 
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1 MR JUSTICE BURTON: I see. It was 106 we were talking 

2 about. 

3 MR WOLFSON: Exactly. 

4 MR JUSTICE BURTON: Disputing the debt, yes. 

5 MR WOLFSON: But only on 106 grounds. 

6 MR JUSTICE BURTON: Yes. What page? 

7 MR WOLFSON: 846. 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: There's no reference at all there in that 

10 letter to 108. They don't address any argument on 108. 

11 And that again is, in my submission, relevant 

12 background. 

13 Before I move on to another point, let me just go 

14 back to bundle B and finish off bundle B, although 

15 I anticipate your Lordship has looked through these 

16 documents already. 

17 Tab 8, we have the MOU. Your Lordship has seen that 

18 in paragraph 1 at page 138 in clause 1 we confirm the 

19 capacity in which we're paying and we get confirmation 

20 of the consent to our farm down to Total and the Chinese 

21 entity, CNOOC? 

22 MR JUSTICE BURTON: Yes. What is the answer to the prima 

23 facie attractive submission by Mr Qureshi but it's not 

24 one, obviously, which his clients have relied upon 

25 because they've been busy arbitrating and appealing and 
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1 such like, that once you've paid, the tax liability is 

2 at an end -- and you paid as agent, as their agent -- 

3 once you've paid, they can't be sued any more because 

4 the Government's had the money. That's not a point 

5 they've taken in the arbitration -- well, we don't know, 

6 but one assumes -- 

7 MR WOLFSON: I am not part of the arbitration. 

8 MR JUSTICE BURTON: It is certainly not the point they've 

9 taken in the Tax Appeals Tribunal. 

10 MR WOLFSON: Yes. 

11 MR JUSTICE BURTON: So it appears to be continuing to be 

12 argued that they aren't liable, but there's certainly 

13 a hint in Mr Qureshi's skeleton saying: well, you've 

14 paid and that's the end of it, and therefore they aren't 

15 liable any more. It's one of the bases on which he says 

16 he can have the money back from the escrow account. 

17 MR WOLFSON: Exactly. He seems to run it as a response to 

18 my restitution -- 

19 MR JUSTICE BURTON: Yes. 

20 MR WOLFSON: And, well, I'll deal with it if I need to in 

21 closing submissions, but it is, with respect, a 

22 somewhat bizarre claim because the result is that the 

23 agent who is served with the notice -- let's assume the 

24 notices are valid -- has to pay. The taxpayer then 

25 says, "Thanks very much for paying. Oh, and by the way, 
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1 on a true construction of the indemnity which I gave 

2 you" -- he raises this as a contractual answer, in 

3 answer to my contractual case -- "on the true 

4 construction of article 7, I don't have to pay you 

5 anything". 

6 MR JUSTICE BURTON: I suppose it's consistent with his 

7 interpretation of section 108, which is that you are 

8 only supposed to pay, he says, the tax liability out of 

9 money which you owed him anyway, and if you don't have 

10 any money which you owed him or don't have any money 

11 which you have in your possession, then you won't pay 

12 under 108. If you have paid, then of course he can't 

13 come at you for the money already paid out on his 

14 behalf, which he can take advantage of. 

15 MR WOLFSON: We'll see. It's certainly not my 

16 understanding. The way the arguments appear to be put 

17 is that: "The payment discharges my liability. If 

18 you've paid as a volunteer", he says, "more fool you." 

19 My understanding is that he's saying: "Even if you 

20 didn't pay as a volunteer, nonetheless, you've still 

21 discharged my tax liability and I'll have the benefit of 

22 it." 

23 MR JUSTICE BURTON: I think he is saying that, yes. All I'm 

24 saying is it's consistent with his case as to the 

25 limited ambit of section 108. 
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1 MR WOLFSON: It's -- 

2 MR JUSTICE BURTON: You say that: If 108 affects our 

3 holdings of the money in the escrow account, but you 

4 can't get at it, you still have to pay, that's what your 

5 experts say, you have to pay it out of your own money, 

6 and in due course reimburse yourselves. 

7 MR WOLFSON: Exactly. 

8 MR JUSTICE BURTON: He says: no, if you don't have access to 

9 it you don't need to pay this, therefore you don't need 

10 to reimburse yourselves. 

11 MR WOLFSON: Yes. 

12 MR JUSTICE BURTON: So that's all I'm saying is, it's 

13 consistent with his limited interpretation of 108, and 

14 if he's wrong about that, then it goes anyway. 

15 MR WOLFSON: One would have thought if he's wrong on that 

16 point, he has to be wrong if you have to pay under 108. 

17 That would be a fortiori. 

18 MR JUSTICE BURTON: Yes, I would have thought so. Coming 

19 back to the position, in a way he is acting 

20 inconsistently with his clients' very sensible course of 

21 challenging there being a tax liability. 

22 MR WOLFSON: It's a point which we developed in writing, 

23 exactly. If your Lordship will remember, we made this 

24 clear also in our reply -- I don't want to go back to it 

25 now, but I think it's paragraph 48, from memory, of the 
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1 defence, where they try to recharacterise a letter, 

2 where they say whether this payment actually did or did 

3 not discharge the tax liability and the case which is 

4 being run now is plainly inconsistent with the case 

5 which was previously being run, but one often has this 

6 in litigation and I'll deal with whatever points my 

7 learned friend wants to make now. 

8 Shall I just say a word more about the MOU before 

9 your Lordship rises? 

10 MR JUSTICE BURTON: Yes. 

11 MR WOLFSON: Let me see if I can finish the MOU. We were 

12 looking at clause 1. Your Lordship will have picked up 

13 the clause 1.3, where the Government acknowledges that 

14 we're paying under 108 as agent, and to put the rest of 

15 it in a commercial context, your Lordship sees that 

16 clause 3 deals with a tax assessment on our farm down. 

17 Clause 4 is a development master plan. Clause 5 deals 

18 with exploration area 3A. Your Lordship will have seen 

19 that was taken away from us to put a bit of pressure on 

20 and all the rest of it. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: And then 6 was the Kingfisher. Again that's 

23 the one they took away from us, we'd started a JR in 

24 Uganda. 

25 MR JUSTICE BURTON: Yes. 
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1 MR WOLFSON: Clause 7 extends the licence term for block 1 

2 because we'd effectively lost some of the time because 

3 Heritage hadn't paid its tax and so the sale process had 

4 stalled. 

5 Essentially what we say about the MOU is there's 

6 just nothing sinister here. All that's going on is 

7 we're just making it very clear on what basis we paid 

8 over a very large sum of money and using the opportunity 

9 to clarify with the Government a number of other -- 

10 MR JUSTICE BURTON: You say "clarify". He says "buy", 

11 I suppose. He says that the consideration for the 

12 payment were these privileges which you would otherwise 

13 not have got. 

14 MR WOLFSON: In and of itself, of course that point goes 

15 nowhere. That only goes to a legal point which he now 

16 wants to run, which is his legal point that if the 

17 person paying the tax has obtained some valuable 

18 benefit, put very vaguely in the pleading, that in and 

19 of itself means that there is no indemnity. As we set 

20 out in writing, with respect, that just has to be wrong. 

21 Let's say, for example, you served a notice, $313 

22 million, and you say to the taxing authority, "Look, 

23 I have my own tax bill of 100 million and now I have to 

24 pay 313, and because of the way 108 works you're saying 

25 I have to pay 313 because I have some money in escrow 

 

 

 

 



Page 109 

 

1 but actually I can't get my hands on it as a matter of 

2 fact, but under 108 I'm still liable, so I have to 

3 borrow the money from my bank or whatever, sell another 

4 asset, whatever it is, can you give me another week to 

5 pay my own $100 million?" And the taxing authority 

6 says, "Okay, fine." 

7 MR JUSTICE BURTON: What happens if they say -- if you 

8 follow through all that and you say, "I will be able to 

9 pay the 313, but not if I have to pay the whole of my 

10 100 on the top. If you discount my 100 by 25 per cent, 

11 then the deal is done." Now what? 

12 MR WOLFSON: My Lord, if your Lordship is putting to me do 

13 you have to bring that into account on the indemnity 

14 claim -- 

15 MR JUSTICE BURTON: Mm-hm. 

16 MR WOLFSON: -- with respect, no, because it's a contractual 

17 indemnity and the parties have set it out. Indeed, my 

18 understanding is that's not actually the way my learned 

19 friend is putting the argument. He's putting it on a: 

20 The whole thing falls away -- 

21 MR JUSTICE BURTON: No, I think he is. 

22 MR WOLFSON: There's no bringing into account or valuing it. 

23 MR JUSTICE BURTON: No, it's probably because there isn't 

24 anything as clear as a 25 per cent discount, but he says 

25 you got a benefit by this agreement which you wouldn't 
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1 otherwise have got. 

2 MR WOLFSON: One might put it rhetorically this way: To say 

3 that it would be surprising if actually paying as agent, 

4 in circumstances where the money is in escrow but we pay 

5 as agent because we are advised that it's valid, didn't 

6 actually cause the Ugandan Government to say, "You know 

7 what, Tullow, they're good guys, they pay up when they 

8 should", and of course we say, and this is a jolly good 

9 note to finish on, we are good guys and we did pay when 

10 we should. 

11 Perhaps that's an appropriate moment. 

12 MR JUSTICE BURTON: Thank you very much. 2.05. 

13 (1.05 pm) 

14 (The luncheon adjournment) 

15 (2.05 pm) 

16 MR JUSTICE BURTON: Yes. 

17 MR WOLFSON: My Lord, before your Lordship rose, I had dealt 

18 with the first of three documents which I was going to 

19 take your Lordship to -- 

20 MR JUSTICE BURTON: We discovered incidentally that, not 

21 surprisingly to any of us, the Rolls Building is open on 

22 Maundy Thursday. The initial information was incorrect, 

23 so we will be able to sit here if that's what we decide. 

24 MR WOLFSON: My Lord, I'm grateful. 

25 MR JUSTICE BURTON: Thank you. 
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1 MR WOLFSON: The second of the three documents I was turning 

2 to, and again briefly, is the letter of commitment. 

3 We're in bundle B1 at the moment. This is the letter we 

4 were looking at earlier at tab 9, and we've already 

5 looked at this. Your Lordship has picked up clauses 2 

6 and 3 where Tullow correctly protects its position 

7 vis-a-vis Heritage. 

8 MR JUSTICE BURTON: Yes. 

9 MR WOLFSON: And again our submission is there's nothing 

10 untoward in any of that. 

11 Tab 10 is the third and last document. We've 

12 already looked at this briefly. This is the demand, 

13 15 March 2011. Your Lordship will have picked up that 

14 it sets a date for payment of 12 April 2011, and 

15 provides that, pursuant to the Act, interest will accrue 

16 from that date if there's late payment. The effect, 

17 therefore, is essentially to waive or give up any 

18 interest claim before that date with the early notices. 

19 Just to put it into context, interest runs at 2 per cent 

20 per month and 24 per cent per annum, even if it is not 

21 compounded on $313 million is still a fairly hefty sum. 

22 MR JUSTICE BURTON: Yes. 

23 MR WOLFSON: So those are the documents. Let me turn 

24 quickly to the next point, to say a few words only about 

25 the fundamentals of our contractual case. I've set most 
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1 of this out in writing. 

2 The relevant document here is of course the SPA, and 

3 in particular clause 7 of the SPA. That's at tab 1 of 

4 B1 at page 45 of the bundle, 44 of the document. 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: I'm not going to read out the clauses, but 

7 your Lordship has seen that what we're looking at here 

8 in 7.1 and 7.2 are non-transfer taxes and transfer 

9 taxes. The definition of "tax" is important in this 

10 context. 

11 Your Lordship has this at page 12 of the bundle. 

12 I'm not going to read it out, but the submission is that 

13 the definition is designed, so to speak, to obliterate 

14 the conceptual target and catch any tax that could arise 

15 in respect of the SPA. It extends well beyond what one 

16 might normally find in the definition of tax, because 

17 it's absolutely comprehensive, and it covers how such 

18 a liability might be imposed using extremely wide 

19 wording, and in particular your Lordship picked it up in 

20 the last four lines. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: Your Lordship has seen that. 7.1 and 7.2 are 

23 effectively mirrors of each other and what the parties 

24 have done is to allocate ultimate responsibility for all 

25 Taxes -- capital T -- that could arise in connection 
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1 with the SPA, and they've used the common commercial 

2 drafting structure. Each party assumes sole 

3 responsibility for a class of liabilities, and then 

4 gives its counterparty an indemnity if that counterparty 

5 ends up bearing any of those liabilities. 

6 The parties have also turned their minds to a case 

7 where tax has been imposed, for example because of the 

8 negligence of one of the parties. That's clause 15.7. 

9 MR JUSTICE BURTON: Yes. 

10 MR WOLFSON: Page 58 of the bundle. 

11 MR JUSTICE BURTON: But not fraud. 

12 MR WOLFSON: No, it doesn't deal with fraud. 

13 Your Lordship has seen reference in writing to the 

14 Acergy case, which we've cited in writing. I'm not 

15 going to go to it now. 

16 MR JUSTICE BURTON: Yes. The clause, I think, is identical. 

17 MR WOLFSON: To all intents and purposes it's identical, and 

18 was held effective in this court to allocate liability 

19 for loss, regardless of what caused the particular loss 

20 and regardless of negligence. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: So the only question when a party to the SPA is 

23 liable for tax is to ask: well, is it a transfer tax or 

24 is it a non-transfer tax? And that determines where the 

25 burden should lie. Of course, if this was a case about 
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1 a tax which would fall within the other clause of clause 

2 7, then my learned friend would be in a position of 

3 claiming the indemnity against me and the machinery 

4 would operate in the same way. 

5 MR JUSTICE BURTON: Yes. 

6 MR WOLFSON: The only point which I should deal with in 

7 opening -- and I'll try and do this briefly -- is the 

8 point which I dealt with in writing. Your Lordship may 

9 wish to cross-refer to my skeleton. Page 47, 

10 paragraph 139. 

11 MR JUSTICE BURTON: Mm-hm. 

12 MR WOLFSON: This is the point where my learned friend says 

13 that notices were invalid regardless of our belief in 

14 their validity because he says the words "charge" in 

15 clause 7 should be construed as meaning validly charged. 

16 To run through the points we make in 139, this is 

17 the only point I'm going to deal with at all orally 

18 because to a certain extent it's my learned friend's 

19 most fundamental point. We make the point your Lordship 

20 sees in paragraph 139. First of all, it doesn't say 

21 "validly charged". Of course one could always say in 

22 respect of a contractual construction point "You could 

23 have made it clearer", but there's a big difference 

24 between "charged" and "validly charged", and the points 

25 we make at 139(b) are important points because they 
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1 separate out the validity of the notice in this case, or 

2 the validity of the request for tax, with the underlying 

3 question of whether there is a tax demand properly made. 

4 Those are the points we set in (b). I'm not going 

5 to read them out because your Lordship has read this. 

6 We make the point in 139(c) that you would have very 

7 odd commercial results, because when you sought 

8 an indemnity, you would effectively have to prove the 

9 underlying tax liability, which we say would be at the 

10 very least odd, and actually probably impossible, 

11 certainly when the parties have agreed an English 

12 jurisdiction clause in respect of underlying Ugandan 

13 tax. 

14 MR JUSTICE BURTON: Well, it's not dissimilar to the point 

15 we were arguing this morning, is it, here? You say such 

16 a contention would defeat any summary judgment 

17 application. 

18 "On this hypothesis, it's possible, notwithstanding 

19 the fact that the relevant tax authority had defeated 

20 any appeal ..." 

21 Exactly as in our case. 

22 MR WOLFSON: Yes. 

23 MR JUSTICE BURTON: "... and had secured final payment of 

24 the relevant tax ..." 

25 MR WOLFSON: Yes. 
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1 MR JUSTICE BURTON: "... the English court hearing the 

2 indemnity claim could find that the tax authority's case 

3 had been illegally incorrect." 

4 MR WOLFSON: Yes. On my learned friend's approach, it might 

5 conclude it's validly charged. 

6 MR JUSTICE BURTON: Yes, that's the facts here. 

7 MR WOLFSON: Essentially. 

8 MR JUSTICE BURTON: So a valid charge, leave aside all the 

9 points about 106 and 108, et cetera, et cetera, bad 

10 faith and whatever else, he could simply say the charge 

11 wasn't correct, perhaps because of the expenses or 

12 otherwise -- 

13 MR WOLFSON: Or whatever. Or: I'm not liable under some odd 

14 provision of Ugandan law, and -- 

15 MR JUSTICE BURTON: Notwithstanding the fact that it had all 

16 lost fraud(?), yes. 

17 MR WOLFSON: Quite. We want to take it further. I mean, 

18 it's the same point, but just to make it even more 

19 extreme: I could have challenged the validity of the 

20 notice in Uganda on the basis there was no underlying 

21 tax liability and I might have taken it all the way to 

22 whatever the top court is, let's call it the Ugandan 

23 Supreme Court. I lose, three times, I pay up and then 

24 I seek my indemnity and an English judge says, 

25 "Actually, I don't agree, I don't think there was any 
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1 underlying tax liability". That is a legal black hole 

2 which commercial parties can't possibly have anticipated 

3 or indeed intended. 

4 Our underlying claim really is straightforward. 

5 It's really the notices demanded payment from us. The 

6 payment which was demanded was tax said to be due by 

7 Heritage. It was a non-transfer tax. I don't think 

8 that point is in dispute, and we paid up. And we say 

9 we're slap bang in article 7.2 and the parties have made 

10 clear provisions for who ends up bearing the ultimate 

11 liability for a non-transfer tax. 

12 All my learned friend has to do essentially is 

13 convince you of one or two propositions. The first is 

14 to make his case good of actual knowledge, our actual 

15 knowledge that the notice was invalid and therefore 

16 there was no obligation to pay, or he has to persuade 

17 you on his construction arguments that you have to read 

18 into article 7 various restrictions and conditions which 

19 aren't there in the words, but which he says you have to 

20 read in. 

21 My Lord, that essentially is our case. Let me now 

22 say, if I may, a few words about the next point, which 

23 is our state of mind, which is likely to be where the 

24 witnesses and the cross-examination is going to be 

25 focused. 
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1 My learned friend's skeleton makes two points in 

2 this regard, both of which are set against the 

3 underlying hypothesis that the notices are in fact 

4 invalid as a matter of Ugandan law. I'm going to assume 

5 that for these submissions. Your Lordship has my case, 

6 of course, that it is actually valid. 

7 MR JUSTICE BURTON: Let's make sure I'm getting to the right 

8 end. If it is invalid, as long as you had the right 

9 knowledge -- 

10 MR WOLFSON: We win anyway. 

11 MR JUSTICE BURTON: -- or didn't have the wrong knowledge, 

12 on your construction of clause 7 -- 

13 MR WOLFSON: We win anyway, it's covered. 

14 MR JUSTICE BURTON: If it's invalid, and your advice on 

15 balance was wrong, then you lose if you knew it. 

16 MR WOLFSON: Yes. But the converse is we do have a "saved 

17 by the bell" case. If we had a case, and this is not 

18 our case on the facts, but just to address the legal 

19 hypothesis, if our advice was that it was invalid and we 

20 honestly believed it was invalid, but in fact that 

21 advice was wrong and as a matter of Ugandan law it's 

22 valid, then we're so to speak saved by the bell in those 

23 circumstances. 

24 MR JUSTICE BURTON: Yes. And if it's dicey, it could go one 

25 way, it could go the other -- 
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1 MR WOLFSON: That's precisely the point I'm going to address 

2 your Lordship on. That's a very important point and I'm 

3 going to focus on that in particular because my learned 

4 friend makes two points in this regard, and can I just 

5 take it from paragraph 4 of my learned friend's 

6 skeleton, although he makes the same point in other 

7 places, for example paragraph 17, let's pick it up in 

8 paragraph 4. While I'm at it, let me show your Lordship 

9 both paragraphs so your Lordship sees that it's 

10 repeated. 

11 So paragraph 4, the reality of the matter, Heritage 

12 contends, is that Tullow made this payment for 

13 commercial reasons, to obtain benefits. 

14 MR JUSTICE BURTON: Plainly so. 

15 MR WOLFSON: Tullow was not legally obliged to make the 

16 payments. That's the first point. It did not appear 

17 that Tullow were so obliged, and third, Tullow did not 

18 in truth consider it was so obliged. 

19 Can I just ask your Lordship to put a finger in 

20 there and look at paragraph 17 and you see it's put in 

21 effectively the same terms but with a preceding 

22 negative, so the language switches around, but it's the 

23 same submission. 

24 Shortly put, Heritage's case is that Tullow's 

25 payment was not made in circumstances where it had 
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1 a liability or where it appeared that Tullow had 

2 a liability or where Tullow genuinely believed it was 

3 under such a liability. 

4 The first of those points in those circumstances is 

5 where it had a liability to make the payment. That's 

6 just a matter of Ugandan law, whether there is 

7 a liability or not. That has nothing to do with 

8 knowledge or belief or anything else. That's a point of 

9 law. 

10 MR JUSTICE BURTON: Yes. 

11 MR WOLFSON: We then have two alternative cases on the 

12 facts. The first is that it did not appear that Tullow 

13 was obliged to make payments. The second is we didn't 

14 in truth consider, or we didn't genuinely believe that 

15 we had to make payment. This is important. The last of 

16 those is plainly a case that we paid when we knew, we 

17 actually knew, we didn't have to. We understand that 

18 case. But what's the first of those, where it did not 

19 appear that we had an obligation to pay? 

20 We dealt with this point at paragraphs 120 and 121 

21 of our written argument. The reason why we've dealt 

22 with it is because when the underlying question is 

23 a matter of law, what does it actually mean when you say 

24 it didn't appear that a notice was valid, when the 

25 question of validity is a matter of law? 
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1 What we've set out in our submission is that what is 

2 meant by my learned friend is that we regarded the 

3 validity of the notices as being no more than a fanciful 

4 conjecture. In other words, the second is: "You didn't 

5 believe the validity of these notices was anything more 

6 than fanciful." The third way he puts it is: "You 

7 actually knew they were invalid." 

8 Having set that out -- and of course we went first 

9 in our skeleton -- we were anticipating some sort of 

10 engagement with this point in my learned friend's 

11 written argument. Of course there isn't. We get the 

12 formula repeated but we don't get any explanation as to 

13 what the second of these three points actually means. 

14 Heritage appears to accept that we didn't have to 

15 believe that they were more likely to be valid than not. 

16 They appear to accept that. But what they haven't done, 

17 what I really would, across the court, invite my learned 

18 friend to clarify because we just don't know what the 

19 case is, is: Where does he draw the line? What 

20 certainty of belief? How is he putting the case? What 

21 certainty of belief do we have to have for him to say: 

22 It's enough, you can rely on the notices? Because when 

23 you're dealing with matters of law it's not black and 

24 white, we all know this. 

25 MR JUSTICE BURTON: It must come from somewhere, the word 
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1 "appeared". Is there a case on it? 

2 MR WOLFSON: None is cited, and no doubt my learned friend 

3 will clarify it. 

4 Again, this isn't some sort of rarefied pleading 

5 point. I really just would like to know what the case 

6 is I have to meet. 

7 MR JUSTICE BURTON: Let me just try again to apply your 

8 construction to paragraph 4 and 17: TUL was not legally 

9 obliged to make the payment. 

10 MR WOLFSON: As a matter of Ugandan law. 

11 MR JUSTICE BURTON: Yes. And TUL didn't in truth consider 

12 that it was so obliged. That's 4. And then 7, a 

13 similar thing: payment was not made in circumstances 

14 where it had liability or where TUL genuinely believed 

15 it was under such a liability. 

16 MR WOLFSON: Yes. 

17 MR JUSTICE BURTON: That's the middle one. 

18 MR WOLFSON: Exactly. 

19 MR JUSTICE BURTON: Does it add anything and if so what? It 

20 did not appear TUL was so obliged. 

21 MR WOLFSON: The way we understand it is that if you were to 

22 get an advice from a lawyer which would say: "Look, 

23 I can see a shimmer of an argument that this is valid, 

24 but in truth that argument is no more than fanciful" -- 

25 MR JUSTICE BURTON: So Mr Inch forms his view, fortified by 
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1 English advice, that, really, he doesn't have a chance, 

2 and he goes to Ugandan lawyers and the Ugandan lawyers 

3 say: "Wow, it's worth running"; is that good enough? 

4 MR WOLFSON: With respect, of course, my learned friend's 

5 point. The way I would submit the case ought to be 

6 formulated and ought to be viewed is this: if the 

7 Ugandan lawyers are saying that the argument is more 

8 than fanciful, i.e. it's a proper, respectable argument, 

9 and to put it in summary judgment terms, it's the sort 

10 of thing that merits a trial, or at least a proper 

11 consideration by a judge on paper -- 

12 MR JUSTICE BURTON: You might get somewhere. 

13 MR WOLFSON: -- then it's difficult, in my submission, it's 

14 impossible to say that you know it's invalid. 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: If what the lawyer is telling you -- 

17 MR JUSTICE BURTON: You might win. 

18 MR WOLFSON: -- is that, "I can stand up, I can just about 

19 get over the red-faced embarrassment test and comply 

20 with my duties, but I can tell you that 99.99 times out 

21 of 100 you are going to lose at summary judgment", that 

22 might be enough for my learned friend. But if he's 

23 going to set the bar any higher than that, we'd like to 

24 know what it is. 

25 MR JUSTICE BURTON: That's pretty high, 0.001 per cent. It 
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1 must be better than that. If you would lose on summary 

2 judgment, is that good enough or bad enough? 

3 MR WOLFSON: I'm using the word "fanciful", which is now 

4 used at the summary judgment stage. 

5 MR JUSTICE BURTON: It is, really. 

6 MR WOLFSON: Yes. But it's important to remember that when 

7 we say "fanciful", we have to remember that what we're 

8 dealing with here is what we used to call order 14A, and 

9 of course we remember that order 14A didn't used to be 

10 there. 

11 MR JUSTICE BURTON: It's the reverse. 

12 MR WOLFSON: It's the reverse, and it's summary judgment on 

13 a point of law, so this is one of those points where you 

14 are really going to go down, time after time -- 

15 MR JUSTICE BURTON: It means no arguable case, doesn't it? 

16 MR WOLFSON: Yes. 

17 MR JUSTICE BURTON: If you have an arguable case -- 

18 MR WOLFSON: Precisely. 

19 MR JUSTICE BURTON: -- which is worth running, although 

20 I just can't guarantee you're going to win, but as 

21 I saw, I wouldn't feel embarrassed putting it forward, 

22 it has some substance to it, that's enough. 

23 MR WOLFSON: I'd go further than that, my Lord. You have 

24 an arguable case; not only am I not going to guarantee 

25 you're going to win, but I think you're going to lose 
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1 most of the time but it's arguable, that's enough. What 

2 we have to remember here is that the whole backdrop, and 

3 this is common ground, is there is no decisive Ugandan 

4 authority on 108. 

5 MR JUSTICE BURTON: Yes. That's what you say, and I shall 

6 look forward to hearing and I ought to be insisting on 

7 hearing what "appears" means, because if it's 

8 a middle-way case on which he can win, I need a test. 

9 MR WOLFSON: Yes, absolutely. What happened, of course, is 

10 we did have a recent amendment, and we needn't go into 

11 it, but the covering letter is at F2/506. The covering 

12 letter says that it is an amended pleading for the sake 

13 of good order, "it clarifies a number of legal points 

14 relied on by our clients." This point is not clarified 

15 and it's a point which we do invite my learned friend to 

16 clarify. 

17 Of course, this ties in absolutely fundamentally to 

18 the point I was seeking to impress upon your Lordship 

19 this morning, which is: what does my learned friend say 

20 about the advice of Mr Kabatsi and the late Justice 

21 Mulenga and the later advice from KAA? I'm not going to 

22 repeat the point, but your Lordship has it. Is he 

23 alleging that the advice was honestly given or not? 

24 It's very difficult to see where my learned friend goes 

25 if he accepts that that advice was honestly given, 
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1 because if that advice was honestly given, he plainly 

2 gets over so to speak the fanciful test on its face, in 

3 which case, why shouldn't we, I put it rhetorically, 

4 rely on it? 

5 My learned friend does deal with this in writing, 

6 and can I remind your Lordship where he deals with? It, 

7 it's paragraphs 28 and 29 of my learned friend's 

8 skeleton. Against the discussion this morning in which 

9 my learned friend participated, I invite your Lordship 

10 to re-read those paragraphs and perhaps I can make 

11 submissions on them while your Lordship is reading, 

12 because your Lordship has already read them once. 

13 The first sentence of 28: 

14 "Tullow's case, however, is that conveniently the 

15 pretence later became real." 

16 What's the force of that "conveniently"? Is my 

17 learned friend happy to wound -- what is it? -- willing 

18 to wound but not to strike, or whatever the phrase is? 

19 What is the case there? Is he alleging that this is 

20 a stitch-up or isn't he? If he is, let's hear the 

21 allegation, and if he isn't, let's have no snide 

22 remarks. 

23 I'm afraid it carries on into 29 with a rather 

24 unfortunate reference to "a Mr Peter Kabatsi of KAA". 

25 He is not just any old "Peter Kabatsi of KAA". He's 
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1 a former DPP in Uganda, he's a former Solicitor General, 

2 he's an ad hoc judge at the Permanent Court of 

3 Arbitration in The Hague, he's a listed counsel at the 

4 International Criminal Court and he gave us an opinion 

5 about section 108. 

6 Against all of that, can I make a couple of points 

7 about knowledge? First, we submit that all the 

8 material -- and your Lordship is bound to be taken, I'm 

9 sure, to a lot of it -- which shows what we knew or 

10 believed prior to mid-November 2010 is actually 

11 irrelevant. We're not hiding from the fact that our 

12 Ugandan legal advice changed. 

13 MR JUSTICE BURTON: It may be relevant in this sense: That 

14 if you go to a lawyer and say, "Here are the facts, 

15 what's your advice?", that's one thing. If you go to 

16 a lawyer with previous advice that the case looks bad 

17 and you go for a second opinion and you need persuading 

18 but equally it's very important to you that you now get 

19 the right advice, the question might then be as to how 

20 shaded, if at all, the second advice is, knowing how 

21 important it is to the client. 

22 You don't go to Mr Kabatsi with a level playing 

23 field or a blank sheet. You go having formed your own 

24 conclusion -- 

25 MR WOLFSON: Absolutely. 
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1 MR JUSTICE BURTON: -- as to the hopelessness of the 

2 argument. 

3 MR WOLFSON: I'm not shying away from that, but what my 

4 learned friend still has to do, he has to make his 

5 allegation of actual knowledge. 

6 MR JUSTICE BURTON: Yes, I see that. All I'm saying is it 

7 can't be said to be entirely irrelevant that your people 

8 went to see this chap, or got his advice, at a time when 

9 they had already formed the lay view that it was 

10 hopeless. 

11 MR WOLFSON: My Lord, with respect, the submission will be, 

12 the way the case is put and the way the case has to be 

13 put, it is legally irrelevant. If your Lordship is 

14 putting to me a different point, which is it's part of 

15 the factual background, then I see where your Lordship 

16 is coming from, but it's legally irrelevant. 

17 MR JUSTICE BURTON: Oh legally. 

18 MR WOLFSON: Where we get to, in my submission, is the fact 

19 that it cannot be a matter for criticism that a public 

20 listed company, which is what my clients are, follow the 

21 legal advice of its lawyers on the ground. To put it 

22 bluntly, if their advice changes, it's no surprise that 

23 our stance changes. JM Keynes is very popular these 

24 days economically, but he is also known for his response 

25 to the questioner who said to him, "Why have you changed 
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1 your view?" and he said to him, "If the facts change, 

2 I change my view. What would you do?" 

3 That anecdote is often quoted and what's interesting 

4 is that there's no response quoted from the questioner 

5 because there isn't any answer to that. 

6 MR JUSTICE BURTON: No. 

7 MR WOLFSON: My learned friend, with respect, similarly has 

8 no answer to what he says Tullow ought to have done when 

9 its Ugandan advice changed. 

10 The second point in this regard is that my learned 

11 friend, understandably, makes great play of fact that my 

12 instructing solicitors and myself, looking at the matter 

13 through English spectacles, had come to a different view 

14 and had concluded that the notices were probably 

15 invalid. 

16 Can I help your Lordship on the transcript? Have 

17 I misstated? No. 

18 My learned friend relies on the fact that Ashurst 

19 and myself were giving at the time through our English 

20 spectacles different advice. The advice I gave at the 

21 time is there in the bundles for your Lordship to see. 

22 Your Lordship has seen it. I'm gratified that my 

23 learned friend places so much reliance on it. 

24 I think this must be the first case I've done when 

25 the main submission of my learned friend is that 
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1 actually I was right and I was right all along, so I'll 

2 take such credit as I can. 

3 But what my learned friend overlooked, but which 

4 your Lordship will obviously realise, is that I don't 

5 practice in Kampala. My office is over the road. Ditto 

6 for Ashurst. The position so far as Ugandan lawyers 

7 were concerned by the time we made payment is we had two 

8 sets of advice from KAA saying it was valid and we'd 

9 received a letter from Heritage's solicitors in Uganda 

10 only taking issue with section 106, despite the fact 

11 that the notice to which they're responding is a 106 and 

12 a 108 notice. 

13 MR JUSTICE BURTON: Yes. 

14 MR WOLFSON: At no time does Heritage say to us: "Don't 

15 pay." At no time. They never say to us: "Don't pay." 

16 What my learned friend does helpfully in his 

17 skeleton is set out at paragraph 111 -- this is page 49 

18 of his skeleton -- to be fair to him, he does say it's 

19 only examples -- 

20 MR JUSTICE BURTON: Yes, these are his golden passages. 

21 MR WOLFSON: It's a helpful table, but when your Lordship 

22 turns through it, your Lordship will see that the only 

23 entry which contains neither a summary nor a quote from 

24 the underlying advice, is the 2 December KAA letter, 

25 which of course is the Kabatsi/Mulenga opinion. 
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1 It also omits, and this is important, the board 

2 paper. Can I just give your Lordship -- no, perhaps we 

3 should just turn that up. This is at core bundle 3/971. 

4 As we'll no doubt see in cross-examination, this went 

5 through a number of revisions but I'm going to go to the 

6 final version. It starts at 971, it's a board briefing 

7 paper. 

8 MR JUSTICE BURTON: Mm. 

9 MR WOLFSON: And the advice is summarised for the court at 

10 972. It's summarised in the last sentence: 

11 "We are advised this is a valid position for the URA 

12 to take under Ugandan law, even if not under English 

13 law." 

14 MR JUSTICE BURTON: Yes. 

15 MR WOLFSON: Which, with respect, is a perfectly fair 

16 summary. 

17 The other thing my learned friend's table omits, as 

18 I mentioned a moment ago, is the letter from Heritage's 

19 own Ugandan lawyers which, as I've said, doesn't take 

20 an issue with section 108. 

21 MR JUSTICE BURTON: Yes. 

22 MR WOLFSON: At the end of the day, it can be seen that we 

23 proceeded on the advice of our lawyers on the ground. 

24 In addition to the board paper, which I've just 

25 shown your Lordship, there are two other documents. 
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1 I think they're helpfully both in the same file, if 

2 your Lordship has it in front of him. The first is at 

3 890. 

4 MR JUSTICE BURTON: Core bundle 1? 

5 MR WOLFSON: Core bundle 3. 

6 MR JUSTICE BURTON: Yes. 

7 MR WOLFSON: Which is a note of a telecon between Ashurst 

8 and Tullow. 

9 MR JUSTICE BURTON: Oh. 

10 MR WOLFSON: In which I didn't participate but my advice is 

11 referred to. 

12 MR JUSTICE BURTON: Yes. 

13 MR WOLFSON: No doubt your Lordship will be taken to this in 

14 more detail, but just at the moment, if your Lordship 

15 looks at paragraph 7: 

16 "The fact that Heritage is a cosignatory to the 

17 escrow ...(reading to the words)... mean that Tullow 

18 possesses an asset as required by 108. Accordingly, 

19 Ashurst is concerned that the notice is invalid." 

20 But then at 10, RCK, who is Mr King of Ashurst, in 

21 his view 108 is not applicable. He sets out his 

22 reasoning: 

23 "In response, RI [that's Mr Inch] said that Tullow 

24 had to make a commercial decision based on the fact that 

25 it had been served with a notice from the Ugandan 
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1 Government requiring it to pay the tax and based on the 

2 advice received from Tullow's Ugandan lawyers that the 

3 notice was valid and binding on Tullow." 

4 MR JUSTICE BURTON: Yes. 

5 MR WOLFSON: And then the email, which I think your Lordship 

6 may have referred to this morning -- no, the email's at 

7 903 -- you'll see it's an internal Tullow email. The 

8 second point is the "in possession" point where: 

9 "While not easy to accept, the advice we have is 

10 that a Kampala court could well take the view that we're 

11 in possession of the escrow account as a signatory." 

12 And "could well take the view" on any analysis is 

13 some several notches above "less than fanciful". 

14 In that regard, one point which your Lordship should 

15 have in mind when looking at this legal advice is that 

16 the legal advice is not just directed at the question, 

17 or not even mainly directed at the question: are we 

18 going to have a good indemnity claim against Heritage? 

19 Your Lordship will see as the evidence unfolds that in 

20 fact the main -- certainly one of, or in fact the main 

21 focus was what you might call a corporate governance 

22 question. After all, what's happening here is that we 

23 are shelling out for Heritage's tax liability. As 

24 a matter of good corporate governance -- 

25 MR JUSTICE BURTON: Can we justify this to our shareholders, 
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1 paying this amount of money out pursuant to these 

2 notices? 

3 MR WOLFSON: Absolutely. And listed companies don't pay 

4 $313 million on a say-so, even if it's the say-so of 

5 a foreign government. There has to be a cogent legal 

6 basis. So your Lordship shouldn't approach the legal 

7 advice on the basis this is all put together with a view 

8 to the indemnity claim. What is certainly in play and 

9 is actually uppermost is the corporate governance issue 

10 that we can't pay unless there a proper basis for that 

11 payment. 

12 That's all I propose to say in opening about 

13 knowledge. Can I say a word about the collusion case, 

14 which is different? 

15 MR JUSTICE BURTON: Mm. 

16 MR WOLFSON: Your Lordship has seen that we say those 

17 allegations are irrelevant and unfair and they're there 

18 really just to set up some cross-examination, but I'm 

19 not going to go into that now. Can I just pick up on 

20 two points? 

21 First, when reading my learned friend's skeleton and 

22 Mr Atherton's witness statement, your Lordship might be 

23 forgiven for thinking that, but for us, Heritage 

24 wouldn't have been served with a tax assessment at all. 

25 MR JUSTICE BURTON: Yes. 
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1 MR WOLFSON: That's transparently not the case. The 

2 reference is not in the core bundle, it's in E1. If 

3 I can go to one document, it is the only one which isn't 

4 in the core bundle -- 

5 MR JUSTICE BURTON: Let's transfer it over. 

6 MR WOLFSON: Okay. It's E1/122. It's just an extract from 

7 a document, but this is very early on. It's a speech 

8 given to Parliament, a statement given to Parliament by 

9 the relevant Minister. This is November 2009. 

10 Your Lordship gets that from the last page, 128. 

11 There's a couple of annexes, there's a fair amount 

12 if we're going to put it in the core bundle, but the 

13 point I rely on at the moment is if you turn through to 

14 paragraph 16, this is November 2009. At this stage, of 

15 course, the position at the moment is that Heritage is 

16 proposing to farmdown to ENI, and what the Minister says 

17 in absolutely blunt terms at paragraph 16 is: 

18 "There will be taxation for the sale by the 

19 Government of Uganda." 

20 MR JUSTICE BURTON: Mm-hm. 

21 MR WOLFSON: So there can be no suggestion -- it's sort of 

22 implied, somewhat sotto voce, that we encouraged all of 

23 this. The Government of Uganda was quite understandably 

24 going to tax Heritage, come what may, which is not in 

25 itself a surprising proposition, given that Heritage 
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1 made over $1 billion, and one would normally expect 

2 there to be some tax consequences of making over $1 

3 billion in any country. 

4 That's the first point. 

5 Second, by the time of the Government's 16 July 2010 

6 letter, there was no question of us being served with 

7 an agency notice at all. We didn't encourage, solicit, 

8 ask for, were complicit in any way in the service, we 

9 say, of either notice and certainly not the first 

10 notice. 

11 I make that point because it underlines a point 

12 your Lordship put to me this morning, which is we 

13 shouldn't look at the 283 and the 30 in the same vein. 

14 Shall I pause while your Lordship puts that in in the 

15 core? 

16 MR JUSTICE BURTON: Yes. (Pause). Go on. 

17 MR WOLFSON: The 283 and the 30 shouldn't be looked at 

18 necessarily in the same way. 

19 In other words, the first assessment on Heritage for 

20 $404 million and the first notice on us for $283 million 

21 simply can't be impugned in any way as having been 

22 caused or procured by us. To put my learned friend's 

23 case at its highest on the facts, it only goes to the 

24 30. 

25 MR JUSTICE BURTON: The second. 
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1 MR WOLFSON: The second notice -- of course, we say it 

2 doesn't go to that at all, but even allowing -- 

3 MR JUSTICE BURTON: That's the one he says you helped to 

4 draft. 

5 MR WOLFSON: The 30? 

6 MR JUSTICE BURTON: Yes. 

7 MR WOLFSON: On analysis, his case of collusion can only go 

8 to the 30. 

9 MR JUSTICE BURTON: Yes, I see. 

10 MR WOLFSON: Because our concern, and it's a point which 

11 I now apprehend your Lordship plainly has, is that we 

12 have to distinguish between the 283 and the 30 because 

13 points which go to one may or may not go the other. 

14 MR JUSTICE BURTON: With what consequence? 

15 MR WOLFSON: It depends what the point is, but it may be 

16 that I, so to speak, if, for example, the point is the 

17 108 "in possession" point, it may be then I could lose 

18 on the 283 and win on the 30. If it's collusion and 

19 that there (a) is collusion and it (b) is legally 

20 relevant, it might go to the 30 but not the 283. 

21 MR JUSTICE BURTON: You could win on something short of your 

22 full tank. 

23 MR WOLFSON: Yes. 

24 MR JUSTICE BURTON: Mm-hm. 

25 MR WOLFSON: Can I now turn to Ugandan -- 
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1 MR JUSTICE BURTON: Just help me. 

2 MR WOLFSON: Sorry. 

3 MR JUSTICE BURTON: Do his authorities, if they're relevant 

4 at all to contractual indemnities, debar you from 

5 claiming anything if you are subsequently in bad faith, 

6 i.e., what you're just putting to me, namely the fact 

7 that the highest he could show was there was collusion 

8 in relation to the 30, does that mean they are debarred 

9 from recovering on the 283 as well? 

10 MR WOLFSON: In my submission, plainly not, and that would 

11 be quite an odd proposition. We're not dealing here 

12 with, for example, severable contracts of insurance, 

13 where even though the contracts of insurance are 

14 severable, one could say that the underlying obligation 

15 of utmost good faith applies to the whole lot. We're 

16 dealing with a contractual indemnity. In my respectful 

17 submission, it would be quite a hill for my learned 

18 friend to climb to say that if there was a collusion in 

19 defence on the 30, that so to speak gives him 

20 a windfall -- because frankly it is a windfall if he is 

21 liable for the tax -- on the 283 as well. 

22 MR JUSTICE BURTON: Yes, that would be a windfall. It 

23 wouldn't be a windfall if it works in relation to the 30 

24 if the finding was that they would never have had to 

25 have faced the liability of 30 if it hadn't been for you 
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1 having pushed the Government or suggested to the 

2 Government that they brought it. 

3 The 30, of course, as I understand it, came first 

4 from the President, who said, "It's not just 283, you 

5 know", at one of the meetings, "there's the other 30 as 

6 well." And you then were faced with that. 

7 MR WOLFSON: It comes slightly earlier in the sense there 

8 was an issue between the parties. There was 150 million 

9 extra consideration on the sale and there was a dispute 

10 as to whether we had to pay it or not and we compromised 

11 at 100 and the 30 is the 30 per cent of that. 

12 MR JUSTICE BURTON: Yes, and then the Government heard that 

13 you'd paid the extra 100, or agreed to pay the extra 

14 100, and it looks as though they then say: "Ah, there's 

15 some more tax to come now", and then they say that you 

16 then were instrumental in assisting them to bring the 

17 new notice, although it's not clear to me whether, if 

18 that's right, it was your suggestion to bring it under 

19 106 as well as 108. There doesn't seem any sign of 

20 that. 

21 MR WOLFSON: There's no sign of quite a lot of that. 

22 I don't want to trespass on matters the witnesses are 

23 going to give evidence on but there's quite a lot of 

24 matters on which there is no evidence at all. The 

25 underlying point is if they received another $100 
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1 million, on the face of it that's another $100 million 

2 consideration and it's taxable, on the face of it, 

3 looking at it from a 50,000 peak(?). Otherwise they're 

4 getting the $100 million with no tax at all. 

5 MR JUSTICE BURTON: They didn't deposit the 30 per cent. If 

6 they had done, your notice would only have been as to 70 

7 per cent. 

8 MR WOLFSON: Yes, and it might or might not have been only 

9 a 108 and not a 106 issue then. We no doubt will debate 

10 that as well. 

11 Unless I can assist any further on that, my Lord, 

12 I was going to move to Ugandan experts' evidence. 

13 There are essentially two points which your Lordship 

14 will appreciate on the expert evidence. First, whether 

15 the notices are valid as a result of Ugandan law, and 

16 whether there's an underlying tax liability. Both 

17 parties agreed that your Lordship needn't pre-read the 

18 expert evidence. I'm going to say very little about it. 

19 MR JUSTICE BURTON: Yes, I only read those parts which were 

20 expressly referred to in I think it was your skeleton. 

21 MR WOLFSON: I think there were one or two bits, yes. 

22 MR JUSTICE BURTON: But I certainly didn't notice, because 

23 I didn't read them, and because none of it was in your 

24 skeleton, that I was supposed to be deciding this 

25 underlying tax point. Do you agree that it's part of 
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1 the issues for the trial? Is it in the list of issues? 

2 MR WOLFSON: I will go back to the list of issues. 

3 MR JUSTICE BURTON: As I say, having read your skeleton 

4 first, I didn't think for a minute until I got to 

5 paragraph 150 of Mr Qureshi's skeleton, that I had to 

6 decide this. 

7 MR WOLFSON: It's because it only arises on an 

8 alternative -- 

9 MR JUSTICE BURTON: Never mind what alternative. It would 

10 be quite a significant issue. 

11 MR WOLFSON: Yes. 

12 MR JUSTICE BURTON: It means the notice is valid or your 

13 argument is right that it's sufficient that it's 

14 arguably valid, or whatever it is, in order to be a tax 

15 charge, but in fact, on analysis, although nobody did 

16 the analysis at the time, and you were relying on being 

17 told by the Government that it was due, nothing was due 

18 at all? 

19 MR WOLFSON: No. It doesn't quite arise in those 

20 circumstances. First of all, it only arises on my 

21 restitutionary claim. 

22 MR JUSTICE BURTON: Yes. 

23 MR WOLFSON: Let's assume that one or other of my learned 

24 friend's constellation of contractual expenses has 

25 worked, so I have no contractual indemnity claim, but I 
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1 have a restitution claim. To show a restitutionary 

2 claim I have to show that I've discharged the liability. 

3 MR JUSTICE BURTON: Yes. 

4 MR WOLFSON: Now, my primary argument is that as a matter of 

5 Ugandan law, if the notice is valid, that's sufficient 

6 for a restitution claim. 

7 MR JUSTICE BURTON: Yes. 

8 MR WOLFSON: If I'm wrong on that, I then say, "Well, I have 

9 a restitution claim if my payment in fact discharged 

10 your tax liability", and it's at that stage I have to 

11 show that Heritage in fact owed the tax. 

12 The way we approach this issue is that actually it's 

13 a very straightforward issue in this court because -- 

14 two points. First, the question of Heritage's tax 

15 liability has been the subject of a decision by the Tax 

16 Appeal Tribunal in Uganda. There's a 70-page ruling 

17 delivered in November 2001, where Heritage's appeal was 

18 dismissed. That's the only decision on the point. 

19 Point one. 

20 Point two, and this is important, your Lordship 

21 won't have picked this up because your Lordship wasn't 

22 asked to read the expert reports yet. Point two is that 

23 Mr Akunobera, was acting as one of Heritage's Ugandan 

24 legal advisers in respect of that dispute up to 

25 September last year, so he was obviously acquainted with 
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1 Heritage's legal arguments, and although the ruling is 

2 referred to very much en passant -- 

3 MR JUSTICE BURTON: He doesn't take it to pieces. 

4 MR WOLFSON: In those circumstances, my learned friend 

5 really has left your Lordship, in my submission, with 

6 a very simple decision -- 

7 MR QURESHI: My Lord, I apologise for interjecting, but I'm 

8 not sure whether my friend read a letter that was sent 

9 to -- 

10 MR WOLFSON: Yes. 

11 MR QURESHI: Have you seen the letter? 

12 MR WOLFSON: Yes, last night. 

13 MR QURESHI: He wasn't the lawyer who represented Heritage 

14 in its challenge to the tax assessments before the 

15 Ugandan Tax Appeal Tribunal. The lawyers who 

16 represented Heritage in those proceedings were K&K, 

17 whose letter my friend has referred to. 

18 MR JUSTICE BURTON: There it is, but it's rather a gilding 

19 the lily point. Whether he represented them or not, if 

20 he is going to say: "There was, in my expert view, no 

21 taxes due", he has to at the very least address the 

22 argumentation behind, if not the question as to whether 

23 it's binding, the Tax Appeals Tribunal decision. 

24 MR WOLFSON: Precisely. I did see that letter last night 

25 and I changed my speech notes, and assuming I read out 
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1 my note correctly -- and my computer seems to have 

2 stopped -- what I thought I'd said was he was acting as 

3 one of Heritage's Ugandan legal advisers. I wasn't 

4 saying he was making the submissions. But as your 

5 Lordship said, and that's a forensic point, the critical 

6 point is, if you are going to turn a (inaudible) and say 

7 the Tax Appeals Tribunal has got it wrong, you have to 

8 say why. 

9 MR JUSTICE BURTON: My present view, I have to say, but I'm 

10 probably overinfluenced by having read the defendant's 

11 skeleton after yours, is that if you don't win on 

12 contract, you won't win on restitution, because you have 

13 to show that there was a liability, and if you lost on 

14 that, you won't get anywhere on the contract, you won't 

15 get anywhere on restitution. 

16 If you have established that the notices were valid 

17 but that for one or other reason, purely technical 

18 reasons of not having given notice, I suppose you could 

19 then win on restitution, but if you've lost on one or 

20 other of the bona fide points, I would have thought 

21 you're not going to get anywhere on restitution. 

22 MR WOLFSON: I don't want now to get into a table of which 

23 leads to what, but at that level of generality, 

24 your Lordship is absolutely right. There are certain 

25 ways we might lose on contract, which will undermine our 
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1 restitution claim, but the converse is also the case, 

2 which is we could lose on contract but actually have 

3 an absolutely solid restitution claim. 

4 MR JUSTICE BURTON: If that's right, then of course I will 

5 need, somehow, to grapple with this issue of restitution 

6 as to whether there is any tax due, unless I simply 

7 decide as a matter of law, but I would need some help on 

8 this, that both parties are bound by the existing 

9 decision in Uganda. But of course the irony is that the 

10 defendants are burrowing away in an arbitration and 

11 maybe they have raised the point, we don't know, that 

12 they somehow can -- I've been told by Mr Qureshi that in 

13 some way they have tried to get around the decision. 

14 MR WOLFSON: What we don't have is any pleadings, so to 

15 speak, as to why the TAT was biased or invalid or 

16 whatever. 

17 MR JUSTICE BURTON: No, none of that. 

18 MR WOLFSON: We don't have any engagement by Mr Akunobera 

19 with the decision. 

20 MR JUSTICE BURTON: If I really am going to decide the issue 

21 of underlying liability to tax without the Government 

22 here to defend themselves, the very least I have to do 

23 is to have the findings of their judgment and know why 

24 I'm entitled to go behind it. One possibility would be 

25 that it's infected with bias, or something of that kind, 
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1 but that's not been pleaded. 

2 MR WOLFSON: There's no evidence. 

3 MR JUSTICE BURTON: All I've done is skim-read the judgment, 

4 and although I was a little surprised about the cavalier 

5 way in which they rejected the arguments on expenditure, 

6 but that might well have happened here -- it was rather 

7 on a sort of pleading basis, it hadn't been raised 

8 earlier -- that apart, the judgment seemed to be very 

9 well constructed and fully thought out. 

10 MR WOLFSON: Absolutely. This isn't a case where -- and one 

11 does see this in certain other jurisdictions which 

12 I won't name -- you see a decision, there's a point 

13 which on any analysis raises quite a difficult point of 

14 law, and what you get is a one page: Dismissed. 

15 MR JUSTICE BURTON: Yes. 

16 MR WOLFSON: We have 70 pages, as your Lordship says, and 

17 with respect to the TAT, actually it is a pretty good 

18 judgment. 

19 MR JUSTICE BURTON: It doesn't say who the author of the 

20 judgment was. Is he a High Court judge? 

21 MR WOLFSON: I don't know, but I can find that out; I'm sure 

22 that's a matter of record. 

23 MR JUSTICE BURTON: It's odd that we don't appear to have -- 

24 in most judgments, judges identify who they are. 

25 MR WOLFSON: I'm sure we can find it out. 
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1 MR JUSTICE BURTON: Is it analogous to an arbitration award 

2 or is it equivalent to a tribunal decision here? 

3 Because a tribunal decision here can nowadays within the 

4 Upper Tribunal be presided over by a High Court judge 

5 and many case goes to the Chancery Division anyway. 

6 MR WOLFSON: Exactly, and the TCC, so to speak, makes 

7 a judge specifically available for these purposes 

8 sometimes. 

9 MR JUSTICE BURTON: Yes. 

10 MR WOLFSON: Your Lordship will hear from Mr Kabatsi, so if 

11 there's any points of Ugandan legal procedure, he may 

12 well be the man to ask. 

13 MR JUSTICE BURTON: Yes. I'm sorry to be so boring about 

14 banging on about it, it's just that I am concerned about 

15 this as a matter of case management. I need pretty 

16 early on, perhaps at the end of both your openings, a 

17 decision as to whether I am, and if so how, going to 

18 resolve this question. 

19 MR WOLFSON: My Lord, I think we've set out our position, 

20 which is that your Lordship sees how it arises as an 

21 alternative case on restitution and we say very simply 

22 the TAT ruling is there, it's a cogent ruling and 

23 importantly no criticism is made of it. We say it ends 

24 there. 

25 MR JUSTICE BURTON: Where I've got to at the moment is that 
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1 in answer to Mr Qureshi's case, which is not set out at 

2 great length but it's there in his skeleton, you haven't 

3 addressed it. You simply say: "We rely on the 

4 Tribunal." But if I am not to be persuaded by that 

5 point, I'm going to have to be addressed as to why I'm 

6 entitled to go behind the Tax Tribunal and decide the 

7 issues for myself, and, if so, how? Do I have the 

8 disclosure which enables me to do so? 

9 MR WOLFSON: I'm not seeking to persuade your Lordship to go 

10 behind -- 

11 MR JUSTICE BURTON: No, I'm asking through you to the other 

12 side. 

13 MR WOLFSON: I apprehend that, yes. 

14 MR JUSTICE BURTON: I have no disclosure, I have no 

15 witnesses, I have no -- the Tax Appeals Tribunal had 

16 representation and witnesses, because there were three 

17 witnesses, I think, for the Ugandan tax authority. 

18 MR WOLFSON: Yes. 

19 MR JUSTICE BURTON: Including your Genesis lady. Yes, 

20 and/or the basis on which I can disregard it would have 

21 to be established. It's not binding. Is this because 

22 it's not the decision of a competent tribunal or is it 

23 for some bias or fraud reason? 

24 MR WOLFSON: At the moment, my Lord, we just don't know. 

25 My Lord, that's the position on the Ugandan experts' 
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1 evidence. To say a word only about the position of the 

2 guarantor, I think what I am about to say is common 

3 ground. Two points. First, the claim against the 

4 guarantor is only in respect of the contractual 

5 indemnity claim. 

6 MR JUSTICE BURTON: Yes. 

7 MR WOLFSON: The guarantor wasn't indemnifying or 

8 guaranteeing a restitution claim. 

9 MR JUSTICE BURTON: No. 

10 MR WOLFSON: The second, certainly my understanding is that 

11 no separate defence is raised on the part of the 

12 guarantor. Of course there's no what we called earlier 

13 guarantee defence. 

14 MR JUSTICE BURTON: No. 

15 MR WOLFSON: So therefore, if I succeed on the contractual 

16 indemnity claim, my understanding is there's no separate 

17 line of defence to prevent a judgment against the 

18 guarantor. 

19 MR JUSTICE BURTON: Right. 

20 MR WOLFSON: My Lord, the last point I was going to go to 

21 was the timetable, but I don't think there's much more 

22 I can say on that that we didn't say earlier. Can 

23 I just take instructions to make sure I haven't omitted 

24 anything? (Pause). 

25 My Lord, unless I can assist further, those are all 
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1 my submissions. 

2 MR JUSTICE BURTON: No, thank you very much. Yes? 

3 Opening submissions by MR QURESHI 

4 MR QURESHI: My Lord, at the outset I state the defendant's 

5 case as it's been articulated in the skeleton as 

6 follows: when the payment was agreed to, which we will 

7 see was on or about 19 or 20 October for 2 December, 

8 there was no legal basis for the demand, or an apparent 

9 legal basis. The discussion as to where the word 

10 "apparent" comes from is a matter that I'll address 

11 shortly. 

12 MR JUSTICE BURTON: "19 or 20 October for 2 December" is 

13 what the transcript says. 

14 MR QURESHI: Or 2 December. 

15 MR JUSTICE BURTON: Or? So why are those two dates -- 

16 MR QURESHI: Because I'll take you to documentation which 

17 establishes that those are the dates upon which the 

18 agreement to pay was made and this concept of deeming 

19 possession was embraced, a concept which we will see was 

20 advanced by Mr Mpanga, who, weeks before, on 27 August, 

21 had emphatically rejected it. 

22 MR JUSTICE BURTON: Yes. There was a sort of compromise way 

23 of putting it, the deeming. I'd forgotten it was 

24 Mr Mpanga but it certainly came from the lawyers. Was 

25 that the meeting at which the President was there? 
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1 MR QURESHI: It was a high-level meeting. I'll take 

2 your Lordship to the minutes of the meeting. To pose 

3 the question that my friend posed: did anybody ask him 

4 why he'd changed his mind? It seems not to have been 

5 a question that was raised at any point in time with 

6 Mr Mpanga or Mr Kambona. 

7 MR JUSTICE BURTON: No. 

8 MR QURESHI: But that's the point in time at which the 

9 agreement was entered into -- 

10 MR JUSTICE BURTON: If that's right, of course, and this is 

11 important for you so far as the calendar is concerned, 

12 then there was an agreement to pay willy-nilly before 

13 they got the necessary advice, the necessary change of 

14 advice. 

15 MR QURESHI: Yes, and even if we move forward, the next date 

16 in time is 2 December, and I'll show you the 

17 documentation. 

18 MR JUSTICE BURTON: That was two days after they'd got the 

19 advice from -- 

20 MR QURESHI: No. It was before they got the advice; before 

21 they'd even read it, as I will show your Lordship. 

22 So what we see subsequently is a development which 

23 my friend suggested in fact counsel cautioned against, 

24 that one ought to be careful in reviewing the advice 

25 that is placed before your Lordship to substantiate the 
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1 claimant's belief as to the validity of the notices as 

2 having been put together for the indemnity claim. 

3 Your Lordship asked whether or not we were saying 

4 Mr Kabatsi was bent or not. We don't need to say that. 

5 The critical question here is: what was the state of 

6 mind of the claimant? As at 19 or 20 October, 

7 Mr Kabatsi didn't even exist in the consciousness of 

8 Tullow, never mind the fact that he was the managing 

9 partner of KAA. He came into the consciousness of 

10 Tullow, it seems, conveniently, on 19 November, 18 and 

11 19 November. 

12 MR JUSTICE BURTON: That's the first time he'd had anything 

13 to do with the case. 

14 MR QURESHI: But the deal had already been done. We will 

15 see the way in which this has been explained in the 

16 documentation. As of 2 December, we will see that 

17 a memorandum of understanding in substantively the same 

18 terms, material terms as those which I'll take 

19 your Lordship to was signed off by Mr Martin, sent to 

20 their lawyers, KAA, and one needs to recall, of course, 

21 that the President of Tullow Uganda Limited is Mr LE 

22 Karahunga, who is the founding partner of KAA and the 

23 Ugandan authorities were told that a side copy of the 

24 MOU had been placed with KAA. 

25 Thereafter, what one sees developing is what we say 
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1 was the only motivation in substance for the MOU having 

2 been entered into, which has been gains that Tullow 

3 sought to make upon the farmdown to the tune of some $3 

4 billion, or 2.9 billion to be precise. 

5 MR JUSTICE BURTON: Gains or non-losses? 

6 MR QURESHI: Yes. Gains. Substantial gains. 

7 MR JUSTICE BURTON: What, gains? But they would have -- 

8 it's probably irrelevant, but as I understand it, 

9 progress which they thought had been made was being 

10 taken away from them. They thought they'd got the 

11 Kingfisher and they thought they'd got these things and 

12 suddenly the Government was saying no. It may not come 

13 to any difference from gain, but certainly a non-loss is 

14 another way of putting it. 

15 MR QURESHI: True, but the price or the consideration they 

16 advanced was, we respectfully observe, the agreement 

17 with the Ugandan authorities to accept a position -- 

18 MR JUSTICE BURTON: I don't think there's any doubt about 

19 that. Even looking at the MOU as eventually signed, 

20 it's not hidden, as Mr Wolfson said this morning, but 

21 what you are bringing to the party this afternoon, if 

22 you are right, is that that was done at a time, sealed 

23 and signed and delivered at a time before they'd got the 

24 comforting advice and at a time when they were committed 

25 thus to make the payments willy-nilly. 
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1 MR QURESHI: Your Lordship has seen how the case has been 

2 put by the claimant in evidence and by my friend several 

3 times. Everything changed after Mr Kabatsi was 

4 appointed on 19 November. That's a date that obviously 

5 is a critical date from the claimant's perspective. 

6 That's how it's characterised by Mr Martin and Mr Inch, 

7 but when we examine the chronology and the documentation 

8 that we have before us, we see that, however convenient 

9 or otherwise the interposition of Mr Kabatsi may be, and 

10 the advice that it, whilst dated 30 November, was 

11 actually received an hour after the side copy of the MOU 

12 was sent to the Ugandan authorities and it hadn't been 

13 read by Mr Martin before he'd signed the MOU -- 

14 MR JUSTICE BURTON: He signed the MOU in its first form 

15 when? 

16 MR QURESHI: 2 December 2010 -- 

17 MR JUSTICE BURTON: And the advice was 30 November. 

18 MR QURESHI: But received on 2 December, in the afternoon. 

19 Again, we'll look at the emails to establish this. 

20 MR JUSTICE BURTON: No, surely. 

21 MR QURESHI: And the comprehensive advice was so critical 

22 and so sought after we'll see that -- 

23 MR JUSTICE BURTON: We don't know how comprehensive it was 

24 because it's mostly redacted. I have to assume that all 

25 the redactions have nothing to do with anything, or are 
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1 obviously other matters, like Kingfisher or suchlike, 

2 but the part you criticise, it's the brevity of the part 

3 which they rely on. I'm surprised that you used the 

4 word "comprehensive". Perhaps you are putting inverted 

5 commas round it? 

6 MR QURESHI: It's described as comprehensive, that's why. 

7 MR JUSTICE BURTON: Yes. 

8 MR QURESHI: If it's comprehensive on the issue that 

9 Mr Kabatsi's being asked to opine on, and if it's 

10 supposed to provide comfort on that very issue, it does 

11 nothing of the sort. When we look at it, it is nothing 

12 but a reiteration of a position that's postulated and 

13 adopted by Tullow. That's crystal clear from the 

14 advice, redacted or otherwise. 

15 Now, for the purposes of establishing the 

16 defendant's contentions, we respectfully observe that 

17 whatever followed thereafter, whether it may have 

18 provided comfort or not to Mr Inch and Mr Martin and 

19 Tullow is irrelevant. What is clear is that there 

20 remained no valid basis as a matter of Ugandan law for 

21 the agency notices to be the subject of payment, let 

22 alone the letter of 15 March, which was drafted in terms 

23 by Tullow in response to which they purported to make 

24 the payment. 

25 MR JUSTICE BURTON: So why did it take such a long time? 
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1 MR QURESHI: My Lord, I can explain. Because February 2011 

2 there were elections in Uganda. From December 2010 

3 to February 2011, there was to-ing and fro-ing about 

4 matters including whether or not -- what level of 

5 royalty was to be paid upon production of oil. There 

6 were issues about extensions of licences, and there was 

7 an interesting debate, which is somewhat ironic, with 

8 regards to the claimant's contention that one of its 

9 arguments vis-a-vis no tax arising out of the PSA for 

10 block 2 was an argument which should properly be placed 

11 before arbitrators as opposed to the Ugandan courts. 

12 I say it's somewhat ironic because, of course, there's 

13 been criticism, veiled or otherwise, of Heritage doing 

14 precisely that. 

15 The reason why it took so long is because they were 

16 extracting, as one would expect, maximum value from the 

17 Ugandan authorities. 

18 MR JUSTICE BURTON: So one is the delay with the elections 

19 and two is extracting maximum value. Not, therefore, 

20 hoping to see whether they could get themselves 

21 a favourable advice which would enable them to go 

22 forward safely? 

23 MR QURESHI: My Lord, you will see that there is that as 

24 well. We will see that there is a reference to the 

25 advice being needed -- 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: -- for the potential indemnity claim 

3 in February, a month before the MOU is signed. That's 

4 the second advice, which I'll take your Lordship to. 

5 MR JUSTICE BURTON: Yes, I remember it. So we wait to hear 

6 in evidence from the witnesses and their being tested as 

7 to whether they would have gone ahead if they hadn't 

8 received the favourable advice which you say they hadn't 

9 read, and it wasn't comprehensive anyway, on 2 December, 

10 and on 2 December would they have gone ahead unless 

11 they'd got the February advice? We wait to hear. 

12 MR QURESHI: We do wait to hear, my Lord. 

13 We are told that, far from colluding with the 

14 Ugandan authorities, the only point in time at which 

15 this label can be affixed to the interaction between the 

16 claimant and the Ugandan authorities arguably is the 

17 2 December 2010 notice for 30 million, but the reality 

18 is very different, as we'll see from the documentation. 

19 From November 2010 onwards, Tullow was engaged in 

20 discussions of a questionable nature with senior 

21 officials of the Ugandan Government, discussions 

22 directed at ensuring that the Ugandans were joined up. 

23 The criticism that was being levelled at the Ugandans by 

24 my friend was that they were not joined up. That's what 

25 Tullow sought to do by providing active assistance, by 
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1 offering advice from eminent tax specialists as well as 

2 leading counsel. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: So the collusion took several forms. It was 

5 continuous and it was extensive, and it's referred to 

6 repeatedly by senior Tullow representatives in their 

7 dealings with the Ugandans, where they say: "The only 

8 thing that we're guilty of is of colluding with the 

9 Ugandans, not with Heritage." All behind the back of 

10 Heritage in circumstances where queries were raised with 

11 Tullow as to their communications with the Ugandans and 

12 potentially very carefully crafted responses were 

13 advanced to give the impression upon first reading that 

14 there was nothing to worry about and there were no 

15 communications taking place so far as Heritage's tax 

16 position is concerned. Those you will be taken to 

17 shortly also. 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: My Lord, we say that the case is very simple. 

20 The claimant contends that the advice of Mr Kabatsi was 

21 determinative. We say: wrong; you had made your mind up 

22 before you'd receive Mr Kabatsi's advice and even when 

23 you look at his advice it doesn't provide the 

24 justification for the veneer, gloss, expansion, that it 

25 subsequently yields in the witness statements, or indeed 

 

 

 

 



Page 159 

 

1 the board note that was sent to the board of Tullow on 

2 7 March. That's not borne out by Mr Kabatsi's advice or 

3 anybody else's advice. There's a very careful tailoring 

4 of the information that's provided to the board and if 

5 that's done for good corporate governance, well, one 

6 waits to see what reaction, if any, there might be. 

7 But, my Lord, I intend to take you through some 

8 documents and I apologise in advance for doing so. 

9 MR JUSTICE BURTON: That's all right. 

10 MR QURESHI: But it's necessary. It's necessary to set out 

11 the context. There are, admittedly, a large number of 

12 bundles but I'm hoping to limit the documentation to 

13 illustrate the interaction between Tullow and the 

14 Ugandan authorities from a very early stage. 

15 MR JUSTICE BURTON: So you say that -- of course, you 

16 characterise Mr Wilson as saying that he only accepted 

17 the collusion case was arguable in relation to the 

18 second notice, but that was part of his factual case, 

19 which was the July notice was not their doing, and 

20 indeed came out of the blue. Do you dispute that? 

21 MR QURESHI: My Lord, we have no evidence to suggest that 

22 the 27 July notice that was served by the Ugandan -- 

23 MR JUSTICE BURTON: Was part of the collusion? 

24 MR QURESHI: My Lord, it depends on how one frames the 

25 context. 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: Where the Ugandans are being actively 

3 encouraged, as they were, to crystallise their position 

4 with regards to tax against Heritage -- 

5 MR JUSTICE BURTON: Even before July. 

6 MR QURESHI: -- well before July, it's hardly surprising 

7 that -- 

8 MR JUSTICE BURTON: They use one of the only two statutes 

9 that's available to them? 

10 MR QURESHI: Indeed, my Lord. 

11 MR JUSTICE BURTON: Shall we break at this stage? Have you 

12 done your introduction to your documents? 

13 MR QURESHI: Yes. 

14 MR JUSTICE BURTON: So we'll start back with the documents. 

15 Thank you. 

16 (3.16 pm) 

17 (A short break) 

18 (3.25 pm) 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: My Lord, we were going to begin the review of 

21 the documents. It's a document in volume E6, page 679. 

22 The core reference is bundle 1, page 60. 

23 MR JUSTICE BURTON: If there's another grey slatted box, it 

24 would be very handy. I just want two on either side, 

25 and if this one's a spare -- ah, even now. That's very 
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1 kind, thank you. E1? 

2 MR QURESHI: It's core bundle 1, page 60. It's hearing 

3 bundle E3 at page 679. Do you have that, my Lord? 

4 MR JUSTICE BURTON: Yes, I do. 

5 MR QURESHI: This is from Mr Inch, 2 February 2010, to 

6 Mr Graham Martin and others. It's a meeting with 

7 Lawrence Kiiza, and your Lordship will recall Mr Kiiza 

8 is the Director for the Economic Affairs at the Ministry 

9 of Finance. 

10 MR JUSTICE BURTON: Yes, I remember. 

11 MR QURESHI: Your Lordship will also recall that there are 

12 communications that take place with Mr Kiiza using 

13 a Government email account, finance@go.ug, and a gmail 

14 account. What relevance that has we shall see in due 

15 course. 

16 MR JUSTICE BURTON: Ah. 

17 MR QURESHI: For the purpose of considering this document, 

18 it's to illustrate how early on it is that Tullow are 

19 actively engaging with the Ugandan authorities, not just 

20 with regards to their own interests, which obviously is 

21 understandable, but also with regards to Heritage. 

22 What's said is as follows: 

23 "Meeting was generally very positive. On the tax 

24 side, looks like he will agree no tax on an asset deal 

25 if we agree to reinvest, although we will need to look 
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1 at the numbers if we are farming out more than 

2 50 per cent. Lawrence said we were favourite to get 

3 Government support and although there were some issues 

4 to be addressed, he said those were being worked through 

5 ...(reading to the words)... the tax with LK saying his 

6 intention was to put the burden of that onto us! 

7 I raised the point that we didn't want any process to 

8 interfere with completion of our deal and agreed I would 

9 send him a suggested mechanism after consultation with 

10 legal." 

11 MR JUSTICE BURTON: Mm-hm. 

12 MR QURESHI: "I am meeting with KAA today and I will send 

13 out a suggestion to Peter [I assume that's Peter Sloan, 

14 who is cc'd] and Graham [Graham Martin]." 

15 MR JUSTICE BURTON: Yes. 

16 MR QURESHI: So it's crystal clear that right from the 

17 beginning Tullow is taking active steps to ensure that 

18 the Ugandan authorities are in a position to be able to 

19 collect tax, and we say that that was done and continued 

20 to be done -- 

21 MR JUSTICE BURTON: But it's not his idea that it be done 

22 via them. I mean, that's obviously always, apparently, 

23 been the Ugandan plan, to collect the tax against you by 

24 using them as the vehicle. 

25 MR QURESHI: My Lord, that is correct, but -- 
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1 MR JUSTICE BURTON: What at least there isn't is, "We'll 

2 help you collect them by acting as agent for the 

3 purpose" or something like that. 

4 MR QURESHI: Not at this stage. 

5 MR JUSTICE BURTON: Right. 

6 MR QURESHI: If we move into the bundle at page 688, core 

7 bundle 1, pages 63 to 66, Mr Inch has referred to 

8 a meeting with KAA. I assume this is the outcome of the 

9 meeting. What's said here -- we have a redacted version 

10 provided to us -- it's the same Mr Mpanga again, 

11 Mr Mpanga opining for the benefit of Mr Inch, copying 

12 Mr Kambona. 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: It's the sixth paragraph and seventh paragraph: 

15 "In a separate email you requested our advice ..." 

16 "Having completed our ..." 

17 At the top: 

18 "Having completed our review, research and analysis 

19 of the issues you have presented to us ...(reading to 

20 the words)... in a separate email you requested our 

21 advice as whether on the event of a sale by Heritage to 

22 Tullow Uganda or Tullow newco ..." 

23 Because your Lordship will see in the documentation 

24 that there is, it appears, a deliberation or 

25 consideration given to establishing a new company, one 
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1 assumes for tax-efficient reasons, and again it's all 

2 the more unfortunate that Heritage is lambasted for 

3 taking advantage of tax efficiency in a manner that is 

4 perfectly legitimate. 

5 "The Ugandan revenue authority could require Tullow 

6 to remit CGT otherwise due from Heritage directly to 

7 URA. Our view is that this would only be possible after 

8 failure on the part of Heritage to remit the tax. In 

9 such an event, you are able then to rely on section 106 

10 dealing with recovery of tax from third parties. 

11 However, it would have to be proved." 

12 That's how high the case is put for 106. 

13 "... that Tullow is in possession of funds due to 

14 Heritage and that there is no dispute regarding the 

15 tax..." 

16 MR JUSTICE BURTON: Yes. 

17 MR QURESHI: "... i.e. whether it is due or not on the 

18 account of quantum." 

19 MR JUSTICE BURTON: "Or on account of quantum". 

20 MR QURESHI: Then we have reference to the point 

21 I identified to your Lordship: 

22 "With respect to whether Heritage would be subject 

23 to CGT, we believe Heritage would be subject to CGT if 

24 taxable unless covered by a PSA stabilisation clause." 

25 MR JUSTICE BURTON: Yes. 
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1 MR QURESHI: We move from there to core bundle page 213 to 

2 214, hearing bundle E8, page 1901. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: Your Lordship should have a more legible copy. 

5 MR JUSTICE BURTON: I have, but I can read it. 

6 MR QURESHI: There's a more legible copy in the core bundle 

7 at page 1963. 

8 MR JUSTICE BURTON: The core bundle at? 

9 MR QURESHI: 1963, E8. 

10 MR JUSTICE BURTON: You mean the chronological -- 

11 MR QURESHI: Forgive me, chronological -- 

12 MR JUSTICE BURTON: I'm happy with this. E/1901 is 

13 sufficiently legible for my purposes. 

14 MR QURESHI: Your Lordship will see that at this juncture, 

15 far from Heritage not having engaged with the Ugandan 

16 authorities, there is stated in very clear terms 

17 a position that's accepted by the Ugandan authorities 

18 which we respectfully observe reflects a properly 

19 considered -- 

20 MR JUSTICE BURTON: It's a great shame that this didn't go 

21 forward, because we wouldn't have had this argument. 

22 MR QURESHI: It was a bank guarantee from Barclays Bank, no 

23 less, or Standard Bank, lest there be any suggestion 

24 that the bank was inadequate. 

25 But as of 16 July, so far as Heritage was concerned, 
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1 it had done all it needed to do and more, as a matter of 

2 Ugandan law -- 

3 MR JUSTICE BURTON: This was politically acceptable. 

4 MR QURESHI: Yes. It didn't have to agree to the provision 

5 of security, as the Ugandan authorities put it, the 

6 70 per cent of the tax in dispute, but it did. 

7 Your Lordship will have seen in the evidence reference 

8 again and again and again to Heritage trying to leave 

9 the jurisdiction without paying tax. Well, plainly, the 

10 documentation does not bear that out. 

11 MR JUSTICE BURTON: Yes, I see. 

12 MR QURESHI: The next document, my Lord s at core bundle 1, 

13 page 290, hearing bundle E11, page 3070. 

14 MR JUSTICE BURTON: What's the core bundle page? 

15 MR QURESHI: Page 290. 

16 MR JUSTICE BURTON: Yes. 

17 MR QURESHI: Forgive me, my Lord, it's -- your Lordship will 

18 see page 3071, it ought to be a cover email from 

19 Mr Peter Sloan to Graham Martin -- 

20 MR JUSTICE BURTON: Sorry, 290, I have. Now you're asking 

21 me to look at something else? 

22 MR QURESHI: My Lord, 290 in your bundle. 

23 MR JUSTICE BURTON: That's E3, but you want me to go to 

24 an email? I can always get it out of the chronological 

25 bundle. 

 

 

 

 



 

Page 167 

 

1 MR QURESHI: There's an email from Graham Martin. Does 

2 your Lordship have it? 

3 MR JUSTICE BURTON: It's not in the core bundle; is that 

4 right? 

5 MR QURESHI: I'll just check to make sure that I'm looking 

6 at the same document. 

7 MR JUSTICE BURTON: 3071. Page 290 is your clients' 

8 disagreement with the income tax assessment dated 

9 18 August. 

10 MR QURESHI: My Lord, there seems to be -- 

11 MR JUSTICE BURTON: I have 3071 open. It's an email 

12 exchange of August 19. 

13 MR QURESHI: There's a reference error, my Lord. That's my 

14 fault. 

15 MR JUSTICE BURTON: Ah, right. 

16 MR QURESHI: Move to core bundle 1, page 311. 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: This finds itself at hearing bundle E12, 

19 page 3137. 

20 MR JUSTICE BURTON: Yes, got it. 

21 MR QURESHI: It's headed, "Recommended GOU strategy". It's 

22 a Tullow document. To place it in its chronological 

23 context, it's around 20 August 2008. The contents are 

24 striking: 

25 "Recommended GOU strategy." 
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1 This is not -- 

2 MR JUSTICE BURTON: This is a document supplied by the 

3 claimants to the Government? 

4 MR QURESHI: Yes. First item on the list: 

5 "Attack Heritage on the tax issue. Obtain best 

6 international advice and engage advisers." 

7 Given this is a matter of Ugandan law, one asks the 

8 question: why do they need international advice and 

9 international advisers if, as we're told, the critical 

10 advice is the advice of the Ugandan lawyers? 

11 "Respond comprehensively to Heritage dispute letter. 

12 Claim extra 30 million tax on extra $100 million paid by 

13 Tullow to Heritage to settle contractual dispute. Do 

14 not send revised tax claim for 334 million. This would 

15 restart the 45-day clock. Make public the strength of 

16 the GOU's position. Threaten parallel action against 

17 Heritage in Kampala courts. 

18 "Item 2. Attack Heritage's integrity." 

19 First bullet point: 

20 "Heritage group structured for tax avoidance." 

21 I pause to remark: well, so is Tullow's. The 

22 Isle of Man is known as being tax efficient and to 

23 suggest that Heritage's group is structured for tax -- 

24 for improper reasons is very wrong. 

25 "Shady offshore entities, moving islands, Bahamas to 
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1 Mauritius." 

2 Equally wrong. 

3 "Short-term outlook. No interest in long term. 

4 "3. Distinguish Tullow's tax position and its 

5 integrity. Tullow accepts tax will be due on its sales 

6 to Total and CNOOC." 

7 Pausing there, your Lordship is no doubt aware that 

8 Tullow itself is engaged in proceedings concerning its 

9 own tax liability and, as of October of last year, 

10 instructing Messrs Ashurst, has invoked a bilateral 

11 investment treaty to make a claim against Uganda. It's 

12 a fairly rare occurrence, there are only about 30 or 40 

13 claims of this nature brought every year, 

14 notwithstanding there being 4,000 bilateral investment 

15 treaties, and that's a fairly significant step to take. 

16 "Tullow do not seek to dispute or avoid lawful tax. 

17 Publicise the distinction. Tullow are good corporate 

18 citizens and long-term investors. 

19 "4. Engage in discussion with Heritage, follow PSA 

20 60-day negotiation period. Ensure communications 

21 drafted by international tax legal advisers." 

22 Once again, why, if this is all about Ugandan law? 

23 "Commencing parallel action in Kampala will put 

24 pressure on Heritage. Agree to London arbitration if 

25 negotiations fail. 
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1 "5. London arbitration. Fully engage in 

2 negotiations fail." 

3 MR JUSTICE BURTON: "If". 

4 MR QURESHI: Forgive me, my Lord? 

5 MR JUSTICE BURTON: It should be "if" instead of "in". 

6 MR QURESHI: Yes. 

7 "Need good advice at all time. Agree to speeding 

8 the process. Separate the Heritage tax issue from 

9 getting all necessary consents. Negotiate the tax due 

10 on total sales." 

11 Then the last point: 

12 "Follow legal and contractual processes at all 

13 times. This sends best possible message to external 

14 investors." 

15 One would have been surprised if that hadn't been 

16 added to the list for good measure, but given that's 

17 being suggested otherwise, it's cold comfort for 

18 Heritage, having seen this document only in the context 

19 of disclosure, to be met with a position that appears to 

20 have been formulated largely as a result of the input of 

21 Tullow. 

22 Moving on from the strategy document -- 

23 MR JUSTICE BURTON: What date do I put on this? 

24 MR QURESHI: My Lord, on or around 20 August. 

25 MR JUSTICE BURTON: Thank you. 
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1 MR QURESHI: Core bundle 1, 347, hearing bundle E12, it's 

2 a document which your Lordship will find, 347. It is be 

3 a email trail consists of some four pages, and the page 

4 that I am taking your Lordship to, halfway down the page 

5 is Mr Mpanga saying as follows: 

6 "KAA's view on the GOU Heritage tax dispute." 

7 He has cc'd Oscar Kambona, Elly Karuhanga, Mr Ronnie 

8 King and Graham Martin: 

9 "Dear Peter. It's now all very clear. I have seen 

10 a note from your colleague Richard Inch to my Oscar 

11 Kambona to the effect that Richard has received 

12 information that URA is actively considering the 

13 possibility of obliging/forcing Tullow through the 

14 agency notice recently issued to Tullow to pay the taxes 

15 supposedly held in escrow. In this regard, information 

16 available is that URA has or is contemplating seeking 

17 a legal opinion." 

18 Your Lordship will see there's plenty of reference 

19 to "URA", "legal position", "legal advice", but we'll 

20 see that there is a paucity, deficiency, complete 

21 absence of any documentation or any reference to any 

22 legal advice having been articulated in documentary 

23 format, let alone any suggestion of a legal position 

24 having been taken on this so-called critical question 

25 with regards to the deeming of Tullow as being in 
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1 possession of an asset. That's an idea that originates 

2 with Mr Mpanga and is rapidly embraced by Tullow on 

3 19 and 20 October. 

4 "URA's basis for considering action against Tullow 

5 could be, I suppose, based on the fact that Tullow is 

6 a signatory to the escrow account and the escrow account 

7 is still in credit. Whereas I fully understand your 

8 explanation, it needs to be clear to everyone that if 

9 this matter came up before a judge there is no way ..." 

10 He's not saying it's dicey. 

11 MR JUSTICE BURTON: No. 

12 MR QURESHI: "... there is no way that Tullow can be found 

13 to be in control of the funds." 

14 MR JUSTICE BURTON: A firm opinion. Mpanga 1. 

15 MR QURESHI: That's Mpanga 1. We get three versions of 

16 Mr Mpanga, it seems, but Mpanga 1 is, we respectfully 

17 observe, stating the correct position. 

18 Core bundle 2, page 397, my Lord. 

19 MR JUSTICE BURTON: Yes. 

20 MR QURESHI: This is an email from Mr Graham Martin to 

21 Richard Inch in response to Mr Inch having summarised 

22 for Mr Patrick Bitature, it would appear, because 

23 Patrick Bitature -- 

24 MR JUSTICE BURTON: The go-between. 

25 MR QURESHI: Yes, who was invisible, as most go-betweens 
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1 are. He's invisible on the email chains, no doubt 

2 because he's been bcc'd. It's addressed to Patrick, 

3 it's a draft that's obviously intended for Mr Bitature. 

4 What Mr Martin says, in response to the two key points 

5 which are highlighted, which are: no further tax is 

6 currently due, 103, the tax provision provides that 

7 after payment -- not -- lodging of a notice of 

8 objection, pending final resolution of the objection, 

9 30 per cent of tax assessed was that part of the tax not 

10 in dispute, whichever is higher, that's it. The second 

11 point, funds in escrow are not in the possession of 

12 Tullow. 

13 "Clearly, section 108 requires that Tullow must be 

14 in the possession of money belonging to Heritage, which 

15 is not the case. The funds in escrow ...(reading to the 

16 words)... to release the funds on the written 

17 instruction of both Heritage and the Government." 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: If your Lordship could turn to page 423 in the 

20 same bundle? 

21 MR JUSTICE BURTON: So the conclusion at the top: 

22 "This is the basis on which we believe the agency 

23 notice is not something by which we can collect tax." 

24 MR QURESHI: My Lord, yes. Then Mr Martin comes up with 

25 another issue: 
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1 "Thanks. I wonder if there's also the point that we 

2 were served with a notice on the 27th, I think, after 

3 the monies moved, although perhaps that seems a bit 

4 slick." 

5 I'm not sure what he means by "a bit slick", but no 

6 doubt he'll explain. 

7 MR JUSTICE BURTON: So, i.e. after the money had gone into 

8 the escrow account -- 

9 MR QURESHI: Yes. 

10 MR JUSTICE BURTON: -- making it even more difficult to 

11 argue that it might have been. 

12 MR QURESHI: Yes. 

13 MR JUSTICE BURTON: I don't think it's an extra point, is 

14 it? 

15 MR QURESHI: It's an obvious point, we respectfully observe. 

16 MR JUSTICE BURTON: It's a tiny point, i.e. "That's why we 

17 don't have the money". It's the same point as Mr Inch 

18 made. Yes. 

19 MR QURESHI: Indeed, my Lord. 

20 The next document is the document at core bundle 2, 

21 page 423, hearing bundle E13, 3563. 

22 MR JUSTICE BURTON: Yes. 

23 MR QURESHI: Where we find the origin for this ought to be 

24 page 3558, which I'm hoping is -- 

25 MR JUSTICE BURTON: Yes, got it, page 418. 

 

 

 

 



Page 175 

 

1 MR QURESHI: An email from Mr Tim O'Hanlon, vice-president, 

2 the individual who is, I'm told -- I'm paraphrasing 

3 Mr Martin's witness statement -- responsible for dealing 

4 with senior officials and has Africa as his particular 

5 mandate. We're told that there was a meeting. The 

6 cover email identifies the following: 

7 "The meeting took place at State House from 12.30 

8 for an hour or more. On our side was the UK High 

9 Commissioner, Mr Patrick Bitature." 

10 Who is the president chairman of this governmental 

11 organisation called Ugandan Investment Agency. 

12 MR JUSTICE BURTON: Yes. 

13 MR QURESHI: "... and myself. Opposite was Minister Onek 

14 Permanent Secretary Energy Mr Kaliisa, Permanent 

15 Secretary Finance Kassami, URA boss Kagina [the biblical 

16 lady], PEPD's Ernest Rubondo and two others, one 

17 a lawyer and one finance." 

18 Page 3559, the second page of the email -- 

19 MR JUSTICE BURTON: He says, "I followed the script". The 

20 script is what we're going to see -- 

21 MR QURESHI: Yes, but four lines up, reference to the 

22 fourth -- Patrick Bitature, do you have that? 

23 MR JUSTICE BURTON: Yes. M7 was not there at this meeting; 

24 they were simply reporting back what M7 had to say? 

25 MR QURESHI: Yes. 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: "Patrick Bitature was complimented openly for 

3 his role as the point man going forward. This may be 

4 hard, as the others have now surfaced again." 

5 One wonders who "the others" are, but no doubt again 

6 Mr Martin will explain. 

7 MR JUSTICE BURTON: I assume "the others" meaning the more 

8 hard-headed amongst the Ugandan Government side. 

9 MR QURESHI: "PB is staying close to Minister Onek and will 

10 try to keep him on board. Onek and myself got on well, 

11 as always. His profile was high during the meeting." 

12 We move to the script, as it's described, as it 

13 seems that Mr O'Hanlon is fond of writing scripts, and 

14 the script starts: 

15 "Thank you, your Excellency ..." 

16 MR JUSTICE BURTON: Thanking everybody in sight, yes. 

17 MR QURESHI: Intro: 

18 "Denial. It hurts Tullow to hear that you may 

19 believe we have colluded with Heritage. We are only 

20 guilty of dealing with GOU against Heritage." 

21 Underlined and emphasised. 

22 "It wounds us to hear rumours of Tullow and 

23 Zindanjire (corruption). Never, never. In fact when 

24 you see Tullow ...(reading to the words)... that the 

25 T/T/C JV [i.e. CNOOC and Total] need going forward." 
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1 This, again, is the consent to farm down the 

2 exploration licence extension, significant gains. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: "We want GOU support in our battle with 

5 Heritage in courts here and even maybe in London." 

6 MR JUSTICE BURTON: I noticed that in the eventual MOU the 

7 Government agreed to help. 

8 MR QURESHI: Yes. 

9 MR JUSTICE BURTON: But we don't have any witnesses for the 

10 Government on either side. 

11 MR QURESHI: Not that I -- no, my Lord we don't. No formal 

12 witnesses for the Government, no, that's true. 

13 "We want GOU support in our battle with Heritage 

14 with courts here and even maybe in London." 

15 So as, of 15 September, it's plainly in the 

16 contemplation of Tullow that they may have to engage in 

17 those proceedings and in respect of what? It can only 

18 be a purported invocation of the indemnity. 

19 MR JUSTICE BURTON: It can only be, yes. 

20 MR QURESHI: "Other. Chase Heritage elsewhere in Africa. 

21 Compliments on democracy in action which I saw this 

22 weekend." 

23 Unfortunately we don't have Mr O'Hanlon here to give 

24 evidence, but one would wish to see how a democracy can 

25 be viewed in action. 
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1 MR JUSTICE BURTON: Yes. 

2 MR QURESHI: My Lord, the next document is the document in 

3 core bundle 2, page 423. 

4 MR JUSTICE BURTON: That is 423. 

5 MR QURESHI: Forgive me, my Lord, my mistake. 

6 MR JUSTICE BURTON: That's all right. 

7 MR QURESHI: The next document is the bundle at core 

8 bundle 2, page 453. 

9 MR JUSTICE BURTON: Yes. 

10 MR QURESHI: Again I assume this is intended for the benefit 

11 of Mr Bitature, ultimately for the review by the Ugandan 

12 authorities. It's Mr Inch writing on a Sunday morning, 

13 it seems, to Mr Martin, a draft note on clauses 7 and 

14 14. It's the private letter ruling, that's what "PLR" 

15 stands for, with regards to section 106. 

16 MR JUSTICE BURTON: Yes. 

17 MR QURESHI: "Patrick, we did look at the indemnity section 

18 as a means for collecting the tax from Heritage 

19 ...(reading to the words)... which was not the case then 

20 and isn't now." 

21 Section 108: 

22 "Applies where the person is in possession of 

23 an asset including the money ...(reading to the 

24 words)... as it was already in escrow." 

25 MR JUSTICE BURTON: Mr Martin is a lawyer. 
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1 MR QURESHI: Yes, he it is general counsel, company 

2 secretary -- 

3 MR JUSTICE BURTON: Mr Inch is not a lawyer, but is a tax 

4 expert? 

5 MR QURESHI: Yes. 

6 MR JUSTICE BURTON: Right. Both of them are English? 

7 MR QURESHI: Yes, my Lord, they're both English. 

8 MR JUSTICE BURTON: No better and no worse than Mr Wolfson 

9 and Mr King. 

10 MR QURESHI: One sees from their CVs that, by virtue of 

11 being in an organisation such as Tullow, they've spent 

12 more than a decade involved in Tullow's activities, 

13 which take place in a multitude of jurisdictions. So 

14 foreign law issues are not uncommon to them. 

15 MR WOLFSON: My Lord, at the risk of adding further 

16 controversy, my Lord may wish to say "British" rather 

17 than "English", as will be clear when one of them gives 

18 evidence. 

19 MR JUSTICE BURTON: I shan't guess which, but anyway, 

20 British. 

21 But you're saying, I suppose, Mr Qureshi, that they 

22 are familiar with other legal systems, particularly 

23 common law systems? 

24 MR QURESHI: Indeed, my Lord. 

25 MR JUSTICE BURTON: I have to bear in mind, haven't I, that 
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1 although Ugandan law is entirely independent so far as 

2 it's gone since independence, it's common law based and 

3 it still has English statutes, presumably, operative 

4 prior to independence? 

5 MR QURESHI: And your Lordship will also -- you haven't seen 

6 the evidence of Mr Bakibinga or Mr Festus Akunobera, and 

7 it's wrong to say that Mr Akunobera has not reviewed the 

8 basis for the TAT decision, the underlying rationale. 

9 Paragraphs 35.2 onwards considers and addresses the 

10 flaws in the underlying rationale, with respect, of 

11 course. 

12 There is an interesting difference of opinion 

13 between Professor Bakibinga and Festus Akunobera. 

14 MR JUSTICE BURTON: One of his students? 

15 MR QURESHI: Former student, yes, my Lord. 

16 Professor Bakibinga points out that if there is 

17 a situation where there is a more recent English 

18 authority, Ugandan courts will consider it as highly 

19 persuasive. 

20 MR JUSTICE BURTON: Yes. 

21 MR QURESHI: Mr Akunobera, his student, takes the view that 

22 so far as Ugandan precedent is concerned, it will have 

23 regard to the English authority, but the hierarchical 

24 nature of Ugandan precedent means that the previous 

25 precedent is binding, so Tullow's own expert affords 
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1 greater weight to English authorities than Heritage's 

2 expert. 

3 MR JUSTICE BURTON: Yes I've certainly had cases in 

4 recent -- a recent decision in the Commercial Court, 

5 I've forgotten what it's called, something like 

6 Dylons(?), it's been reported at any rate in Lloyd's, 

7 where I was looking at Ugandan authority and they attach 

8 considerable importance to Indian and English 

9 authorities. Those are the two strands which are still 

10 in influence -- 

11 MR QURESHI: My Lord, we're about to see that the Ugandan 

12 authorities themselves, when considering the contention 

13 advanced by Tullow that they were not liable for tax on 

14 the block two farmdown, referred extensively not only to 

15 English authorities but decisions of the International 

16 Court of Justice, so we see this in the core bundle. 

17 Your Lordship will find the relevant documents, which 

18 are the minutes of the meeting that took place on 

19 19 October. I just want to make sure I give 

20 your Lordship the correct bundle reference. 

21 MR JUSTICE BURTON: Here we have 19 September, very firm 

22 views of both Mr Inch and Mr Graham -- Mr Martin, 

23 I mean. 

24 MR QURESHI: Your Lordship, the starting point is minutes of 

25 meeting, which is in the hearing bundle E16 at 
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1 page 4270. 

2 MR JUSTICE BURTON: You want me to go to that? You said it 

3 was in the core bundle. 

4 MR WOLFSON: My Lord, it's been added to the core. It 

5 should be one of the pink pages. It's 605.001. 

6 MR QURESHI: It's a recent addition. I hadn't had the pink 

7 pages. 

8 MR JUSTICE BURTON: Thank you. 

9 MR QURESHI: Yet. 

10 MR JUSTICE BURTON: I have it. 

11 MR QURESHI: Your Lordship will see that this is headed, 

12 "Record of the minutes of the meeting held between the 

13 Government of the Republic of Uganda and Tullow Oil on 

14 19 and 20 October." 

15 Attendees, it's a fairly substantial list of 

16 characters. 

17 MR JUSTICE BURTON: Yes. 

18 MR QURESHI: And we see Tullow Oil: Graham Martin, Tim 

19 O'Hanlon, Paul McDade, chief operations officer, Richard 

20 Inch, Mr Elly Karuhhanga, President Uganda, Brian 

21 Glover, general manager, Mr Mpanga, legal counsel, 

22 Mr Kambona, legal counsel -- 

23 MR JUSTICE BURTON: And you told me that Mr Karuhanga was 

24 himself a lawyer? 

25 MR QURESHI: Yes, and he's the President of Tullow Uganda as 
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1 well. It's the law firm of the President of Tullow 

2 Uganda who is instrumental in providing the legal advice 

3 on the questions relating to section 106 and 108 

4 throughout. 

5 MR JUSTICE BURTON: Yes. 

6 MR QURESHI: At item 8, the presence of Mr Patrick Bitature 

7 is recorded in the minutes that were produced by the 

8 Ugandan authorities as being present as part of the 

9 Tullow Oil team. Over the page, your Lordship will see 

10 opening remarks by the chairperson. 

11 MR JUSTICE BURTON: Hold on. Item 8 you were looking for? 

12 MR QURESHI: If one looks at the list of attendances? 

13 MR JUSTICE BURTON: Yes, yes. 

14 MR QURESHI: Do you see Mr Martin modifies the minutes 

15 somewhat, in essence in two ways? First he detaches 

16 Mr Bitature from the list of characters for Tullow Oil, 

17 and places him under his own heading, and secondly 

18 suggests that the learning insofar as the Ugandan 

19 authorities have identified learning that was discussed 

20 in this meeting, and it's a considerable amount of it, 

21 that it ought to be taken out of the minutes because the 

22 addressees of the minutes were unlikely to find it of 

23 significant interest. 

24 Those are the two main changes that Mr Martin makes, 

25 but if we look at the first page of the substantive 
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1 minutes, we see the opening remarks by the Chairman. 

2 The meeting started at 2.30. We see from the last 

3 page that the meeting ended at 8.00. 

4 MR JUSTICE BURTON: Mm-hm. 

5 MR QURESHI: Critically, the two parties, the Government and 

6 Tullow, unanimously agreed that the issues for 

7 discussion should be as contained in the Minister's 

8 letter of 15 October 2010 addressed to Tullow. 

9 "The issues and the ensuing discussion on the same 

10 are as hereunder. 

11 "1. Taxes payable on the transfer of Heritage's 

12 interest to Tullow in exploration areas 1 and 3A. The 

13 parties deliberated on the issue and it was agreed as 

14 follows." 

15 MR JUSTICE BURTON: Yes. 

16 MR QURESHI: "Tullow would pay 283 million as outstanding 

17 tax that is payable by Heritage on the above transaction 

18 on the strength of the agency notice that was issued by 

19 URA to Tullow pursuant to section 108 of the Income Tax 

20 Act." 

21 Item 2, which is also agreed: 

22 "The fact that Tullow is to date still a signatory 

23 to the escrow account where the money is kept, Tullow is 

24 deemed to be in possession of an asset including money 

25 belonging to Heritage within the meaning of section 
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1 108(1) of the Income Tax Act. The Commissioner General 

2 committed to issuing an objection decision to the 

3 objection filed by Heritage against the tax assessment." 

4 Over the page -- 

5 MR WOLFSON: My Lord, I'm sorry to interrupt, but we have to 

6 be a bit careful here, my Lord. This is the initial 

7 draft of minutes. Not only are they amended, 

8 your Lordship will see at 616, but then there is another 

9 clean copy later in different terms at 657. If my 

10 learned friend is happy to make it clear that all he's 

11 looking at here is the initial draft, which was then 

12 commented on and a different version actually finalised, 

13 that's fine, but I wouldn't want it to be put on a false 

14 basis. This is only an initial draft and we have at 

15 least two different versions in the core itself. 

16 MR QURESHI: My friend is absolutely right, there are three 

17 versions in the core, but this is the draft reflecting 

18 what the Ugandan authorities understood to have been 

19 agreed -- 

20 MR WOLFSON: That's fair. 

21 MR QURESHI: -- and it might have been nuanced subsequently, 

22 as I'd explained, but the fact of the matter is that the 

23 Ugandan Government believes that it's been unanimously 

24 agreed as we've just seen. 

25 What your Lordship will see thereafter, under item 
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1 2, is: 

2 "The tax is payable on the transfer of Tullow's 

3 interests in exploration area 2." 

4 And over the page, the third page, your Lordship 

5 will see reference to authorities concerning a PSA -- 

6 does your Lordship have that? 

7 MR JUSTICE BURTON: No. Which page? Oh, I see. We're on 

8 page 3? 

9 MR QURESHI: Yes. 

10 MR JUSTICE BURTON: Yes, okay. 

11 MR QURESHI: The internal pagination should be page 5 of the 

12 draft. In the middle of the page -- 

13 MR JUSTICE BURTON: Yes. 

14 MR QURESHI: -- you have case law. You have reference to 

15 estoppel, ultra vires. At page 7 you have reference to: 

16 "If Tullow was to challenge the Government's 

17 decision in court, this would more likely fail since 

18 courts have for a long time now taken the position that 

19 courts cannot enforce an illegality that is brought to 

20 its notice." 

21 Over the page, reference to Ugandan High Court 

22 decisions, all eminently sensible, not least because one 

23 sees, of course, they're referring to QBD decisions. 

24 MR JUSTICE BURTON: Yes. 

25 MR QURESHI: Pacta Sunt Servanda referred to at page 7. ICJ 
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1 decision, even, at page 8, a decision of the Iran US 

2 Claims Tribunal. 

3 MR JUSTICE BURTON: Yes, of course the other side support 

4 the independence and the well-thought-out nature of the 

5 Ugandan court decisions. I don't know how far you're 

6 going to seek to -- particularly if you're going to 

7 question the Tax Appeals Tribunal's decision, how far 

8 you're going to want me to indict the Ugandan court 

9 system or seek to persuade me about that. 

10 MR QURESHI: My Lord, I'll address that as and when 

11 your Lordship considers it to be necessary. Certainly 

12 at this juncture it's our respectful observation that we 

13 don't need to impugn the integrity of the Ugandan 

14 judicial system. That's not part of our case. 

15 What your Lordship is aware of, and what has been 

16 put before you is in the documentation, Tullow's own 

17 assessment of what would happen if it was subjected to 

18 the Ugandan courts -- its prospects of succeeding would 

19 have been nil. 

20 MR JUSTICE BURTON: Yes. 

21 MR QURESHI: We respectfully observe that that is Tullow's 

22 assessment. Where it goes to in terms of the propriety 

23 of the subsequent opinion is a separate matter. 

24 If I could invite your Lordship next to turn to page 

25 -- 
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1 MR JUSTICE BURTON: What was it you wanted in this document? 

2 It's a first draft and it changes in a later draft. 

3 MR QURESHI: My Lord, it does, and I'm going to take you to 

4 the change. But before I do that, if I could invite 

5 your Lordship to look at core bundle 2, page 607 to 608. 

6 MR JUSTICE BURTON: Yes, that document in draft, but it 

7 didn't remain like that, says that it was agreed that 

8 Tullow would pay the 283 million as outstanding tax on 

9 the strength of the agency notice. 

10 MR QURESHI: My Lord, what we have here is at page 606 is 

11 an email from Mr Paul McDade, the chief operating 

12 officer, attaching a summary of the discussions 

13 of October 2010. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: And he's saying to Mr Martin and Mr Inch and 

16 Mr O'Hanlon, for good measure, as follows, if one turns 

17 over the page. 

18 MR JUSTICE BURTON: Yes. 

19 MR QURESHI: "Base plan or an alternative plan B." 

20 MR JUSTICE BURTON: Yes, and both of them involving payment. 

21 MR QURESHI: Yes. 

22 "Base plan. Prepare MOU based on the following 

23 ...(reading to the words)... right to recover from GOU." 

24 Then Tullow's tax, Kingfisher, extension, 

25 operatorship. 
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1 "Alternative plan B. Heritage tax no change 

2 ...(reading to the words)... recovery from escrow or 

3 right to recover from GOU." 

4 If there's any doubt as to what the understanding 

5 was within Tullow as to what had not been agreed on 

6 20 October if I could invite your Lordship to turn to 

7 core bundle 2, page 587. Does your Lordship have this? 

8 MR JUSTICE BURTON: I do. 

9 MR QURESHI: This is a typed version of the manuscript 

10 minutes produced by Mr Inch. Top right-hand side, 

11 20 October 2010, your Lordship will see: 

12 "Reconvene MOE, FKK. Upon reconvening [part A] 

13 areas of agreement, areas of disagreement. FKK brief 

14 reports on four items ...(reading to the words)... 

15 operatorship." 

16 If we turn over the page, we see the following: 

17 "AK agreed yesterday [AK, Allen Kagina, one assumes 

18 and no doubt Mr Inch will disabuse us of that 

19 misunderstanding if it is a misunderstanding] Tullow to 

20 pay as tax under section 108 ...(reading to the 

21 words)... URA will commit to objection decision." 

22 MR JUSTICE BURTON: This is in Mr Inch's notes of the 

23 meeting? 

24 MR QURESHI: Yes. 

25 MR JUSTICE BURTON: Of whatever it was, 1 October? 
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1 MR QURESHI: 20 October, my Lord. 

2 MR JUSTICE BURTON: Thank you. So you say this supports 

3 what you submitted to me earlier, namely the agreement 

4 was reached before they had the favourable advice? 

5 MR QURESHI: Indeed, my Lord. 

6 My Lord, is this a convenient moment? 

7 MR JUSTICE BURTON: I can go on until 4.30, if you would 

8 like. 

9 MR QURESHI: My Lord, if I could next turn to a document 

10 that isn't in the core bundle. It's in volume E16, 

11 page 4457. Do you have this? 

12 MR JUSTICE BURTON: Yes, October 26. 

13 MR QURESHI: Mr Tim O'Hanlon again, headed: "Tullow Uganda 

14 troubles." Sent to various individuals, from the text 

15 it appears to be in The Congo, because I understand 

16 there were some issues concerning The Congo. 

17 MR JUSTICE BURTON: It is in the core bundle. It's 

18 page 671. 

19 MR QURESHI: My Lord, my apologies. 

20 The first two paragraphs relate to an emphatic 

21 rejection of any suggestion that Tullow paid bribes. 

22 Fifth paragraph: 

23 "Energy Minister Onek then declared that the 

24 purchase of the assets by Tullow was not consented by 

25 GOU until the full $238 million is paid but Tullow said 
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1 that GOU must wait until the courts decide on the matter 

2 ...(Reading to the words)... as having let the criminal 

3 escape. So Tullow must pay 283 million of its own money 

4 and recover (if it can) the other 283 million from 

5 escrow later. If we do not, GOU will start stripping us 

6 of our blocks one by one. Tullow has now agreed to do 

7 this which (as you can imagine) is not easy." 

8 That's 26 October. We can stay in the same bundle. 

9 The next document is a document at page 4492. 

10 MR JUSTICE BURTON: Neither in contract nor in restitution 

11 is there any room for anything other than a legal demand 

12 resulting in an indemnity or a recovery under 

13 restitution, is this right? 

14 MR QURESHI: My Lord, yes. 

15 MR JUSTICE BURTON: In fact there is economic and physical 

16 blackmail, whereby you are forced to pay someone else's 

17 liability, in order to -- for example, you're kidnapped 

18 or your daughter or your wife, if you're a bank manager, 

19 something of that kind, is kidnapped and you are forced 

20 to pay up someone else's liability and you do. Of 

21 course in those circumstances hopefully you will get it 

22 back, but let's assume you can't. That doesn't give you 

23 a right, either in contract or in restitution, it's got 

24 to be a legal demand. 

25 MR QURESHI: One can see very compelling public policy 
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1 reasons why wrongdoing should not be countenanced, 

2 whether contractually or in the restitutionary context. 

3 MR JUSTICE BURTON: Yes. It could encourage that kind of 

4 thing to happen. Yes? 

5 MR QURESHI: The next document is core bundle 2, 

6 page 682/683. This is a letter dated 29 October, a 

7 three-page letter from Mr O'Hanlon again. 

8 MR JUSTICE BURTON: Yes. 

9 MR QURESHI: It's the first page under the heading "Tax 

10 payable by Heritage". Of course I have to point out 

11 it's a three-page letter because the issues that were 

12 being discussed were not just Heritage's tax, it was all 

13 the benefits that Tullow were going to derive. 

14 MR JUSTICE BURTON: Yes. 

15 MR QURESHI: What's said by Mr O'Hanlon to Mr Museveni is: 

16 "I am very pleased that, together with the URA, we 

17 have found a solution acceptable to all parties to 

18 enable Tullow to pay $283 million to the Government, 

19 bringing total payments on account of the taxes due by 

20 Heritage to $404 million." 

21 MR JUSTICE BURTON: Not all parties. 

22 MR QURESHI: Forgive me, my Lord? 

23 MR JUSTICE BURTON: Not your clients. 

24 MR QURESHI: No, but it's illuminating that so far as Tullow 

25 are concerned the only parties that matter -- 
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1 MR JUSTICE BURTON: That's what I was pointing out. 

2 MR QURESHI: Indeed, my Lord. 

3 MR JUSTICE BURTON: Yes. 

4 MR QURESHI: The rest of the letter is dealing with their 

5 own concerns. 

6 MR JUSTICE BURTON: "Very pleased that we found a solution", 

7 yes. 

8 MR QURESHI: It's not stated in conditional terms. It's 

9 crystal clear, we respectfully observe. 

10 The next item that I -- 

11 MR JUSTICE BURTON: It's crystal clear, you say, but of 

12 course we still have to get over this question that if 

13 in fact all was agreed by 29 October, why did it -- you 

14 gave me three answers earlier on and we will look at 

15 them, but one of them, the third one, could legitimise 

16 it all, namely the obtaining of -- if that was the 

17 reason or partly the reason, the obtaining of favourable 

18 advice which enabled them to go ahead and do what they'd 

19 already agreed to do in a non-binding kind of a way. 

20 I don't know. 

21 MR QURESHI: Perhaps we can look at the document to conclude 

22 on this particular question. We'll conclude as of 

23 1 November 2010, core bundle 2, page 689. 

24 MR JUSTICE BURTON: Yes. 

25 MR QURESHI: You ought to have a document which also has 
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1 behind it what appears to be press coverage. 

2 MR JUSTICE BURTON: Yes. 

3 MR QURESHI: "Any details on the agency notice ...(reading 

4 to the words)... agency notice East African." 

5 Sent by Mr Chris Perry, head of investor relations. 

6 Mr Inch is asking Mr Perry: what do you need on this? 

7 Chris Perry is saying: 

8 "I just wanted to know if we'd been served with one, 

9 what it means and why and where does it fit with our 

10 current discussions?" 

11 Mr Inch's answer: 

12 "Re agency notice, cc to Mr Martin." 

13 So one assumes if there's any legal error Mr Martin 

14 will pick it up: 

15 "We were served with an agency notice for the 

16 283 million. The intended effect of the notice was to 

17 oblige us to hand over cash in our possession ..." 

18 That is what Mr Inch understands the agency notice 

19 to address and we say he's spot on in terms of the 

20 language of the agency notice and its operation. 

21 "... cash in our possession belonging to Heritage to 

22 the URA. Legally we don't agree this notice is 

23 effective [we couldn't agree more]. It was served on us 

24 ...(Reading to the words)... appeal against the 

25 assessment for 404 million." 

 

 

 

 



Page 195 

 

1 We won't have to speculate as to how they found this 

2 out. 

3 "They have paid the ...(reading to the words)... 

4 settled through the courts." 

5 MR JUSTICE BURTON: That's 108 and 106 crossed off. 

6 MR QURESHI: Exactly. 

7 "Where it fits in the current discussions is that we 

8 are looking to agree a position ..." 

9 MR JUSTICE BURTON: So they don't think they have already 

10 agreed a position. 

11 MR QURESHI: "... where we're deemed to be in possession of 

12 the 283 million as we will have a right of recovery from 

13 the escrow agent for the Heritage tax which is properly 

14 due ...(reading to the words)... Government under the 

15 indemnity for the loss." 

16 My Lord, we respectfully observe that the 

17 communications from 19 October onwards, culminating in 

18 this last email, is evidence of there being a clear, 

19 settled, unequivocal intention on the part of Tullow to 

20 pay the 283 million and then what we are left with is, 

21 with respect, the mechanics, nomenclature -- 

22 MR JUSTICE BURTON: Certainly up until this letter they were 

23 using words which were entirely consistent with the 

24 matter already being agreed. 

25 MR QURESHI: Yes. 
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1 MR JUSTICE BURTON: This document says "looking to agree". 

2 MR QURESHI: "Looking to agree", my Lord. If one considers 

3 what Mr Inch is saying there, your Lordship needs to 

4 bear in mind two things: firstly, Mr Inch's 

5 contemporaneous note of 20 October, which was 

6 bundle 2/587 when he uses the word "agreed". 

7 MR JUSTICE BURTON: He does. 

8 MR QURESHI: This is with regards to investor relations. 

9 MR JUSTICE BURTON: Yes. 

10 MR QURESHI: This is for, one assumes, public consumption. 

11 MR JUSTICE BURTON: Yes. 

12 MR QURESHI: So if Mr Inch is being less than forthright so 

13 far as the general public and investors are concerned 

14 there may well be a reason for it, and where he's saying 

15 "We're looking to agree a position that we are deemed to 

16 be in possession of the 283 million", well, the cynic 

17 would say what that really means is "We're looking to 

18 firm that little bit of the jigsaw up." No doubt 

19 Mr Inch will tell us in due course. 

20 MR JUSTICE BURTON: Yes. 

21 MR QURESHI: The fact remains that as of 1 November, we 

22 respectfully observe that all of the correspondence, 

23 communications from 20 October onwards, make it clear, 

24 abundantly clear, that Tullow had agreed to pay. The 

25 only issue, we respectfully observe, and we see that in 
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1 subsequent documentation, is nomenclature and also how 

2 this matter can be addressed going forwards. 

3 My Lord, if that's a convenient place to pause? 

4 MR JUSTICE BURTON: Yes, thank you very much. What would 

5 you estimate in terms of time tomorrow? 

6 MR QURESHI: My Lord, no more than in our half an hour in 

7 terms of opening. 

8 MR JUSTICE BURTON: Good. 

9 MR WOLFSON: Between us I think we mentioned the possibility 

10 of asking your Lordship to sit at 10.00. That way we 

11 could start the evidence hopefully at around 10.30. 

12 MR JUSTICE BURTON: I'll say not before 10.15. 

13 (4.25 pm) 

14 (The hearing adjourned until 10.15 am the following day) 
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